Copnep>xaHue:

BBEOEHWE

CylwiecTBoBaHMe CoBpeMeHHOro obuiecTtsa HEBO3IMOXXHO NpeacTaBuTb 6e3 obbeanHeHus
Nnogen B pa3HoOro poja rpynmnbl, COKO3bl, OpraHmnsaumnmn, 6e3 obbeanHeHnsa Nx JNYHbIX
CTPEMJIEHNI U KanNnNTaJI0B C LIeNIbI0 AOCTUXKEHUSA onpenesieHHbIX uenen. a8 Toro 4Tobbi
perynmpoBaTb y4acTue KOJITIEKTUBHbIX 06pa30BaHNN B UMYLLECTBEHHbIX U
HEeNMYLLLECTBEHHbIX OTHOLLIEHUAX, FPa>KAaHCKOe 3aKOHOA4ATebCTBO UCMOJIb3yeT
cneyndunyeckyo NpaBoBYO KOHCTPYKLMIO - OPUANYECKOE INLO, KOTOPOEe SABASETCH Kak
YY4aCTHMKOM Fpa>kgaHCckoro obopoTa, Tak U CybbeEKTOM rparkAaHCKUX NpaB 1
obs3aHHOCTEN.

B XX Beke BO3pPOC/I0 3HAYEHNE NHCTUTYTa IPUANYECKOro Nmua, 4To 6b1s10 CBA3aHO C
pa3BUTUEM N YCIIOXKHEHNEM UHPPACTPYKTYpPbl, yBEJIMYEHNEM FroCy4apCTBEHHOI0O
BMellaTesIbCTBa B 9KOHOMUKY, NHTEPHaUWOHann3aumen npeanpuHnMmaTebCKon
0eATesIbHOCTU N BO3SHUKHOBEHMEM HOBbIX MHOPMaLUMOHHbLIX TEXHONOrMK. MNepexopn xe K
PbIHOYHOW 3KOHOMUKe noTpeboBas pa3paboTKM 3aKOHOAATENbHbIX U NOA3aKOHHbIX
HOPMAaTUBHbLIX aKTOB, KOTOPbIe onpenesifsiv rnpasoBble OCHOBbLI N YC10BUA
PYHKLUMOHUPOBaAHNSA CyObEKTOB NMpaBa, UrpaoLwmx Ba>KHENLLYIO POJib B Pa3BUTUN
POCCUNCKOWN SKOHOMUKU U IOPUANYECKNX NTNLL.

B ycnoBusx passuBaoLerocs obuiectsa ncciefoBaHne 4aHHON TeMbl aKTyaslbHO, TakK
KaK N3y4YeHune BUO0B N XapaKTePUCTUK IOPUANYECKNX UL, ABNAETCA O4YeHb Ba>KHbIM Mpu
paccMoTpeHumn obuien NnpobnemMbl 3TOro MHCTUTYTA. TakXe B [paXAaHCKOM KofeKkce
Poccuinckon cpepepaunm 60nbLLOE 3HAYEHNE UMeeT KacCudnkaumns iopnanyecknx nmu,
NOCKOJIbKY NpUYMCIeHNe onpeneneHHoro puanyeckoro nua K Tom nam NHom rpynne
onpenenseT ero oCoObeHHbIN MPaBOBON PEXNM.

Llenbto pa6OTbI ABNIAETCA nccaegosaHme MHCTUTYTa ropnan4eckoro Jimua, aHasims ero
BMOOB o pOCCI/II7ICKOMy 3aKoOHO4aTeNIbCTBY.

Ins [OCTUXXKEHUS NMOCTABNEHHON Lienn onpeaeneHsl cneayoume 3aaa4u:

1. 03HAKOMUTBLCA C OCHOBHbIMU TEOPUAMU CYLLLHOCTU IOPULANYECKOr 0 L a;
2. AaTb 0OLWY0 XapaKTEPUCTUKY HOPNANYECKOr0 NNLa;
3. pacKpbIiTb OCHOBHbIE KPUTEPUUN ero Kiaccngpunkaumu;



4. paccMOTpeTb OTAesIbHble BUAbl OPUONYECKUX NNLL.

NHCTUTYT ropnan4eckoro anua asnsaeTcs ob6bekToOM nccnenoBaHms, Knaccupunkauma mn
OCHOBHbIE BUAObLI OpUgnN4eCKnx anu - npegMmeTomMm nccnenoBaHmMA.

Mpn HanncaHum gaHHon paboTbl 6bIM NCNOSIb30BaHbI Hay4YHasa 1 y4yebHo-MeToANYECcKan
nnTepaTypa, CTaTbX B MEPUOANYECKNX N3JAHNAX N HOPMATUBHO-3aKOHO4aTe IbHbIE aKThl
Poccuinckonm depepaumnn.

OCHOBHbIMW UCTOYHUKAMMN, paCKpPbIBAKOLWMUMUN TeopeTnyeckrme OCHOBbI MOHATUSA
«ropuanydeckmne nuua», anaTca paboTbl bapkosa A.B., Ko3noson H. B., CyxaHoBa E.A.,
MaHbkoBckoro U.A., KypbaHosa P.A., Mo3onunHa B.I1., Eroposa H.[., Cymckoro O.A.,
Pacconoson T.M., Mukptokosa B.A., CagukoBa O.H., Jluxa4desa .. B paboTax
pacCMOTPEHbI TEOPUN CYLLHOCTU IOPUANYECKOro SinLa, ero NoHATUE N NPU3HaKNy,
rnpouecc BO3HUKHOBEHUA.

Ha ocHoBe paboT Pacconosa M.M n Pacconoson T.M., F'oHrano b6.M., CyxaHoBa E.A.,
HecaTtosa WU.H., KypbaHoBa P.A., Mo3onuHa B.I., N'ywmnHa B.B., logyHoBa B.H.,
MpyaubiHon J1.1HO., Ko3noson H. B., AnekceeBa C.C. noapobHO pacCMOTPEHbI OCHOBaHMUS
Knaccuukaumm opnanyecknx A n nx snabl.

PaboTa COCTOUT U3 BBEAEHUS, B KOTOPOM CHOPMYSINPOBaHa LeSib KypcoBol paboTbl n
ornpeaeneHbl 3a4a4m UCCNenoBaHns, NePBON r1aBbl, pacKpbiBaloWEN TeopeTnyeckmne
acneKTbl MOHATUSA «lOpPUANYECKUE NnLa», BTOPOWN rNaBbl, XapaKTepusytoLlen
Knaccugunkaumm n BuAbl OPUANYECKMX JINL, U3 3aKJTIOYEHUS, B KOTOPOM 0TOBpaXkeHbl
OCHOBHble BbIBOAbI MO paboTe, N CMNCKa UCMOJSIb30BAHHON NNTepaTypbl.

NnaBal. TeopeTuyeckue acnekrTbl NOHATUSA
«lopuauyeckKkue nuua>»

1.1 Teopuu CyLLHOCTU IOPpUANYECKOIO JsiMua

Ecnn paccMaTpuBaTh NOHATUE IOPUANYECKOrO SNLA C TOYKN 3PEHUS Teopun
rPa>k[aHCKOro npaBa, MOXXHO CAeNaThb BbIBOM O €r0 OTHOCUTENIbHOW C/I0XKHOCTH,
KOTOpas 3aKJ/Il04aeTCs B TOM, YTO B Ka4YeCTBE onpenesieHHOoN opraHu3aumm nim
obbeanHeHns nonen puandyeckoe NLO0 MOXXET UMEeTb B FrpakgaHCKoM obopoTe
CcobCTBEHHbIE NHTEPECHI, KOTOPbIE OT/INYAIOTCA OT MHTEPECOB ee yypeanTenen.[1]



Teopun CYLIHOCTU IOPUANYECKOro /LA UMEIOT Ba)KHOE 3HaYeHne, Tak Kak ofHa Teopus
OTPaXkaeT CBA3b LPUANYECKOro N1ua C AeNCTBUTENbHOCTLIO, Apyras - C
3KOHOMUYECKUMWN OTHOLLUEHUSAMU, TPETbS - C ONpPeAesIeHHbIM 3TanoM Pa3BUTUS
obuiecTBa 1 npasa. PazHoobpa3Hblie TOYKM 3pEeHUS Ha CYLLHOCTU IPUANYECKOro nmua
CXO0OATCA B OAHOM - OHU MPU3HAIOT IOPUANYECKOE INLLO onpeaesieHHbIM
HEeMMYLLECTBEHHbIM 1 OPraHN3aLOHHbIM eJUHCTBOM, KOTOPOE BbICTYMNAET B
rpakaHCKOM 060poTe Kak HOCUTESb NpaB 1 06A93aHHOCTEN.

C no3nuunmn obocHOBaHNS BbIBOAOB BCE TEOPMM O CYLLLHOCTU KOPUANYECKOr0 LA MOXHO
pa3fnenuTb Ha ABe rpynnbl.[2] Teopun NepBon rpynmnbl CTapatoTCA MOHATb U OCMbICINTb
CYTb HOPUONYECKOro nLa, HANTU €ro OCHOBY, OO BACHUTbL NPUYNHY, MO KOTOPOW TO NN
NHOe obbeanHeHne N aen SBASeTCs eUHCTBOM, KOTOPOE NMPU3HAOT IopUaNYecKon
JINYHOCTLIO. [lpyrne Teopuun He nbiTaloTCa Pa3bACHUTbL caM eHOMEH IPUONYECKOro
A 1 OrpaHnUYMBalOTCA YTBEPXKOEHMEM TOrr0, 4TO IOpNaNYecKoe - 3TO Co3gaHHoe
rNnpaBonoOpsAAKOM ABNEHUe, onpenesieHHbIN NYHKT NPUBA3KM NMYLLLECTBEHHbIX Mpas n
obsa3aHHOCTEN.

B Hay4yHOW nuTepaType CyLLecTBYIOT C/iefyoLne 0OCHOBHbIE TEOPUN CYLLIHOCTU
topuanyeckoro nuual3l:

e TEOPUN PUKLNN;

e Teopun «beccybbeKTHbIX MPaB» UKW «LLENEBOro UMYLLECTBa»;

e OpraHu4ecKmne nan peanmcTuyeckmne Teopuu;

e TEOpPUW NPaBOBEOB, HE MPU3HAOLWNX CAaMOCTOATE/IbHOE 3Ha4YeHne Ipuan4eckoro
nanua.

Teopna PUKLNN NN, KaK UX elle Ha3blBaloT, TEOPUSA O/IMLLETBOPEHUSA, ABNSETCA O4HOW
13 nepBbiXx 060CHOBAHHbLIX TEOPUN LOPNANYECKOrO NnNLa. He cMoOTpsa Ha TO, YTO UCTOKN
3TON TEOPUN HaXoOATCA B CPeaHEBEKOBOW TEOPUN IOPNONYECKOro nua, ocHoBaTesieM
3TOro noaxoda NPUHATO cHMUTaTb pumckoro nany MHHokeHTusA IV (Xl Bek). Hanbonblee
pa3BUTUE N LLENIOCTHOE Bblpa>keHne B UMBUJINCTNYECKON NnTepaType Teopus pukumum
nony4uaa nuwb B cepenunHe XIX Beka.

MpencTtaBUTENSAMN 3TON TEOPUN MOXKHO Ha3BaTb TaKNX HEMELKUX CreunasncToB rno
rpa>kgaHckoMy npaBy, Kak [. [lyxTa, PaHaa, YHrep, benay, ®. CaBuHbu, 3. bpuHL,.,
cpeav pOCCUNUCKNX LOPEBOJIIOLUMOHHBIX LMBUINCTOB pa3aenaeT TOYKY 3peHuns Teopun
dpukunm . Azapesud, B. AnekcaHapos, E.B. Bacunbkosckun, E.A. Hecegbes, ..
LLepweHeBn4[4] n op. AHaNOrMYHbIX MO CyLWeCcTBY B3rnanos npuaepxusanucs O.U.
Menep n A.M. l'ynses.[5]



Bonblioe BHUMaHMe Teopun QUKLUN yaensn HeMeUKUin LMBUINCT, NpeacTaBuTeNb
«NCTOPUYECKON LWKObI» NpaBa ®. CaBUHbU. OH CcYUTanN, 4TO CBOMCTBaMU cybbekTa
npaBa (CO3HaHWEM, BOJIEN) B AENCTBUTENbHOCTM obnafaeT TONbKO YenoBek.[6] OAHaKo B
NPaKTUYECKUX LLeNax 3a pUanYeCcKUMn TMuaMmn NpusHaoTCS CBONCTBA YEJI0BEYECKOM
JINYHOCTU, UX onnueTBopeHue. Taknm obpa3oM, 3akoHopaTenb, Npuberas K
topnan4eckon UKLUM, Co34aeT BbIMbILLIEHHOr0 cybbekTa npaBa, KOTOPbIA CyLecTByeT
NNLWb B KavyecTBe abCTPaKTHOro NOHATUS.

Mopnep>xmBasa TeOPUIO PUKLNN, POCCUNCKNIN OpUCT A.M. l'ynaes cymTan, 4To s
CyLW,eCTBOBaHMA lOpUANYECKOro Anua Heobxoanm mnsnyecknin coctaB (ocHoBa),
CBSA3bIBAOLWUNCA C UMYLLLECTBEHHOM NPaBOCMOCOBHOCTLIO. OH MOHUManN nog
IOPULANYECKUM JINLOM «UCKYCCTBEHHO CO34aHHbIN CyOBbEKT, C KOTOPbIM B @aHasI0M NYHbIX
CJ/ly4asaXx CBA3bIBAaETCA MMYLLECTBEHHAsA NPaBOCMOCOOHOCTL»[7].

NCTopuK pMCKOro n BU3aHTUNCKOro rnpasa [. A3apeBuy rnpu aHanamse n nccnenoBaHum
npeaMeTa NepcoHNUKaLmm B OPUONYECKOM nLe, cHUTas, YTOo opuanyeckasa JIMYHOCTb
npupaeTcs ngeasbHOMY eQUHCTBY, KOTOPOE OTBJIEYEeHO OT CaMOW OCHOBbLI (cybcTpaTa)
topuanyeckoro nuualsl.

MpeanctaBnTenn Teopnn GUKLUUK A0MYCKaNIM HaM4me npaBoCcnocobHOCTU Nulb B cqpepe
YaCTHOro Npaea M CYNTaIN, 4TO feecnocobHOCTb pPUANYEeCKOMY Nmuy He npucywal9]. B
KadecTBe NpocTon hukunm Iopuanyeckoe nMuUo He MOXKeT MMEeTb CO3HaHUSA U BOJIU U
nosTomMy HegeecrnocobHo. OgHaKo, OTCYTCTBME AeeCnOCObHOCTN KOMMNEHCUPYETCS C
MOMOLLbIO MPeacTaBUTENbCTBA, Kak MPu oneke Haj MasioIeTHUMU, MOCKOJIbKY POJib
OpPraHoOB LOPUANYECKOro JINLLA TaKas XXe, Kak Uy ONeKyHOB MO OTHOLUEHUIO K
HeneecnocobHbIM.

HNOCTONHBLIM BHUMaHNA ABNAETCS AOKa3aTeNbCTBO M 06bsACHEHME CYLLHOCTH
IOPULANYECKOro nmua, npenoxXeHHoe HeMeUKUM y4eHbIM 3. bupauvHr B koHue XIX Beka.
C ero To4Ku 3peHunsa rpuanyeckmne nmua ABNATCA PUKTUBHBIMU, HO PUKUUA JTIMHHOCTHA
3[eCb CBA3bIBAETCSA HE C €CTeCTBEHHbLIM CybCTpaTOM, KOTOPbIM MOXKET BbITb YenoBek, a C
MPOCTbIM NOHATUEM. B CcBOIO o4epenb, CaMa (pUKLUA ABNSETCS BCNOMOraTeslbHbIM
CpencTBOM MbILUAEHNSA, HAY4YHON PaboTbl N LOKTPUHDI.

MpoTuB naen Teopnn GUKLNK B0 NPeasIoKEHO MHOIO CNPaBEnJ/INBbLIX BO3Pa KeHUN.
[NaBHOW OWNOKOM Teopnn UKLNK ABNSETCA npeanonoxxeHne, 6yaTo Yenosek
npeobpasyeTcsa B cybbEKT NpaBa NnLLb NU3-3a CBOEN YesIOBEHYECKOWN NPpUpoabl, TO eCTb B
NCXOOQHOM YTBepXXAeHUn: cybbekT npaBa, NOTOMY, YTO YesIOBEK, a, C/lefoBaTesbHO,
cyb6bekT npasa. OTcioa clieayeT, 4To, HayKoW npaBa UKLMN MOFYyT UCMOJIb30BaTbCS B



KadyecCcTBe Hay4HbIX MpmnemMoB A4 No3HaHUA NencTBUTENIbHOCTM.

B To BpeMs, Korga Teopus dukumnm beis1a ocobeHHOo pacrnpocTpaHeHa 1 rnonynasipHa, oHa
yA0B/I€TBOPSNA NPaKTUYECKUM NOTPeOHOCTSAM N MHTEepecaM rocyaapcTBa, No3ToMy
YyTBEP>XAAaTb O TOM, 4TO B TEOPUN (PUKLIUM HET HU FrPaMMa UCTUHBI BbiS10 Obl
HenpaBwubHO. NaBHas Poib 3TOM TEOPUM COCTOUT B TOM, YTO MUMEHHO OHa CBOEN
onpenesieHHOCTbIO U YeTKOCTbIO NPOBEsia OTHYET/INBYIO FPAHULYY MeXay
NHONBUAYAIbHBIMU NPaBaMun YE€HOB U NpaBamMu Lienoro, obpatuaa BHUMaHME Ha
CaMOCTOSITE/IbHOCTb KOJINEKTMBHOM JINYHOCTU Kak cybbekTa npasa.[10]

K Teopusm «beccybbekTHbIX NpaB» UK «LLEeeBOro MMyLLECTBa» OTHOCAT Teopun,
nocsiefoBaTesNIM KOTOPbIX CYNTAIOT, 4TO, B CBA3MN C BO3MOXXHOCTbIO CyLL,eCTBOBaHMWSA Npasa
6e3 nmua B KavecTse cybbekTa, opuandeckme nmua AsnasoTCa NpUMepom
cywecTtBoBaHMA 6eccybbeKTHbIX NpaB.[11]

Kak n B Teopuun kLN, nX NepBoHavaibHbIM yTBEp>XAeHMeM 6b1s10 TO, 4TO TOJIbKO
noaon ABnAATCA NMuamMmm. Ha oCHOBaHUUM TOro, 4YTO Npasa, NpuHagiexaline He TOJIbKO
dunsnyecknm nmuam, Ho 1 onpepesieHHbIM obLwecTBeHHbIM 06pa3oBaHUAM -
IopUanNYecKum nuuam, CyLLeCcTBYIOT, nocsenosaTenm Teopuin beccybbekTHbIX Npas
npuwan K cnegyrouieMy BblBoay: a5 ObITuA npasa cybbekT He oba3aTeneH.[12] MNpaBa
MOryT NpMHaAnNexaTb onpenesieHHOMY UMYLLLECTBY - LlesIeBOMY, KOTopoe 1 obo3Ha4vaeT B
3TOM KOHLENnuun topnamnyeckoe nmuo.

Bo BTopon nosioBmnHe XIX B. LAaHHYIO TeOpUIo NoCNefoBaTe/IbHO N3JTOXKNIN HEMeLKNe
LUMBUNNCTLI: Mpodeccop puMmckoro npasa b. BuHawena, vopuct bekkep, npodeccop n
topucT A. bpuHu, npodeccop E. lemenunyc, opuctbl I'. PUTTUHT 1 BpyHe. Takxe
npeacTaBUTeNnsaMM 3TOMO HanpaBJeHNSA B TEOPUMN IOPUANYECKOr0 amua 6biin ULMBUINCTbI
JleoHrapa v KenneH. B oTAn4me oT npeacTtaBuTesien Teopmn UKLNK, nocrenosaTenu
y4yeHuns o «beccybbeKTHbIX NpaBax» CTPEMUANCH PACLUMPUTb CaMO NMOHATHE CybbekTa
npasa 4J1a Toro, 4Tobbl NOABECTU NMOA4 HEro puandyeckme nuua, He npmberasa K pukymnn.

KpuTukys yTBep>XAeHUA Teopun puKLnmM, OTAPaBHON TOYKN B CBOUX PACCyXOEHMNAX
npeacTaBuTeNM 3TOro HanpaBAEHUA NMPK oNpefeneHnn CyLHOCTM UCMN0J1b30Banu
cnepytoulee nosioXKeHne: ecnun peanbHbl CyObeKkT B lopnandecknx nmuax oTCyTCTBYyeT,
TO €ro U He HY>XHO NPUAYMbIBaTb, MOCKOJbKY (PUKLUNSA HE MOXKET Co34aTb JINLO TaMm, rae
€ro HeT Ha camomMm gene. 3 aToro crneanyeT, 4TO CTOPOHHUKN Teopuin 6eccybbeKTHbIX
npaB He BUAenn NnoTpebHOCTN B huKLmn topuagmndeckoro nnua[li]. OHM BoCApUHMMaNn
€ro Kak COBOKYMHOCTb MMYyLLLEeCTBa, KOTOPOE NMeeT CBOE Le/ieBoe Ha3HavyeHue,
beccybbekTHble nNpasa 1 0653aHHOCTUY, BO3HMKAOLWME B Frpa>KgaHCKoM obopoTe B



OTHOWEHWN 3TOro uesieBoro nmyuiecrTsa.

Takxe Heobx04AMMO OTMETUTbL OCHOBHYIO POJlb TEOPUN LLESIEBOr0 MMYLLLECTBA: OHAa
aKLEeHTUpoBasa BHUMaHNE Ha PO U 3HAYEHUN Lenn B npouecce popMmnpoBaHmsa n
DEeATENbHOCTU IOPNANYECKOro Nnua, 06bACHAA NPYM 3TOM NPU3HAHME IPUANYECKOr0
Nnua rocyaapcTBOM Kak cybbekTa npaBa HeobxoanmbiM[14], a TakXe 0Ccobbin, LLeneBon
XapaKTep ero npaBocnocobHoCTw.

Bo BTOpon nonoBuHe XIX BeKa Teopus LeneBoro nMmyuiectesa otobpasnna Bo3poCLUYO
pPOJib OPUANYECKUX UL, B FpaXKAaHCKoM obopoTe.[15] DTa Teopumsa lopuanyeckoro nmua
bepeT cBOI aprymeHTauuo n obocHoBaHMe NpenmMyLLecTBEeHHO N3 pakTa AesaTeNbHOCTH
N CyLLeCTBOBaHUSA yYpexxaeHun.

(naBHOW naeen TpeTbewn rpynrbl TEOPUN IOPNONYECKOTO NNLA («peanncTnyecKnx» Uimn
«OpPraHNYecKnx» Teopun) AaBNaeTCsa Te3UC 0 BOSMOXXHOCTU CYLLeCTBOBaHUS
IOpPUONYeCcKuxX NnL Kak obpasoBaHni AeNCTBUTENbHbIX, @ HE BbIMbILUJIEHHbIX.

PeanuncTnyeckas Teopus lopuan4ecKoro mua nosaBuaacb B Npon3BeaeHnsaX repMaHCKMX
LMBUINCTOB B cepeamnHe XIX Beka, conpoBoxxaas bypHoe pasBUTmue rpa’kaaHckoro
obopoTa, nosiBNeHne pasINyHbIX BUOOB OPUANYECKUX NNL, PAa3BUTUE HAYKU
rpa>kAaHCKOro rnpaBa B LEJIOM, 1 BO MHOFOM B OTBET Ha AOMUHUMPYIOLLYIO B TO BPEMS
Teoputo KUK topuanyeckoro nmua. OHa BnepBble NPU3HAET pakT HaNnyms y
topMANYECKOro LA Kak NpaBocnocobHOCTN, Tak U feecnocobHOCTH, paccMaTpmBaeT
NOHSATME OpraHa IPUANYECKOro Nnua, AaeT noapobHbIN aHaNnU3 BHYTPEHHUX
BHYTPUKOPMNOPATUBHBLIX OTHOLLEHUI N B LIE/IOM PpacCMaTPUBAET lOpPUAMNYECKOe JINLO KakK
opraHusaumnto. bonblloe BANsSIHME naen peanncTu4Yeckon TEOPUM oKasanm Ha
obocHoBaHMe HEOBXOAMMOCTM 3aKOHOAATENIbHOIO perjaMeHTUPOBaHNS BHYTPEHHEN
CTPYKTYPbl OPUANYECKOr0 NnLa, YCI0BUIM NprobpeTeHns 1 NpekpaleHns ctaTyca ero
4yJieHa Uan opraHa, NPaBoOBOro NOJIOXKEHUA OPraHoB, NpaB 1 06513aHHOCTEN YNEHOB
lOpPMANYECKOro NLLa MeXXay cob0M U N0 OTHOLLUEHUIO K CAaMOMY IOPUANYECKOMY LY.

CTOPOHHUK peanncTuyeckonm Teopmn, repMaHCK1n IpUCT, Nnpodeccop NCTopun npasa u
rpakgaHckoro npasa O. NMpKe cynTan PULNYECKOE JINLLO TaKUM »Ke peasibHbIM, KaK U
nnuo pusmnyeckoe.[16] OH onpenensan puandeckoe anLo Kak ocobbin TenecHo-
AYXOBHbI OpraHn3M, COIO3HYH IMYHOCTb: «COIO3HasA JIMYHOCTb eCTb NPU3HaHHas
NpPaBoNoOPSAAKOM AeATeNIbHOCTb YesI0Be4YeCKOro col3a, BbICTYMalLLero B kKayecTse
OT/INYHOrO OT CYMMbl COEANHEHHbIX B COK3€ JINL, €ONHOr0 LLesioro, ABSLWEerocs
cybbekToM npaB 1 o6sa3aHHOCTeNn»[17]. Takxe O. N'vpke yTBep»xhas, 4TO He3aBUCMMO OT
TOro, om3m4eckoe 3To NML0 UK rpugnyeckoe, cybbLekT npaBa MMeeT B CBOEN OCHOBE



BOJIIO, KaK «MPY>XMHY BHELWHNX OEACTBUA». Ha OCHOBaHMN OAHHOIO YTBEP)XOEHWNS
MO>XHO 3aBNATb, YTO, OPUANYECKOMY JINLY B €r0 KOHLUEMNLUWN XapaKTepHa He TONbKO
NpaBoCcnocobHOCTb, HO N AeecnoCcobHOCTbL[18].

Yepe3 n3yyeHune ABNeHUN peasibHOW XU3HU peasincTnyeckas Teopus Ipuan4eckoro
Nnua Hakomnuaa obLnpHbIM MaTepuan aasa Toro, 4Tobbl yCTaHOBUTbL U CHOPMYIMPOBATb
€ro NoHATUs, 0603HaYNTb B MOHATUM LOPUANYECKOrO JINLA TakMe Ba)KHble MOMEHThI KaK
Ha/In4yme opraHm3aunmn, Lennm aesTeslbHOCTU, a Takxxe 060CcobNeHHOro nMyuLecTBa,
KOTopoe crnocobCcTByeT AOCTUXKEHUIO LIesIet 3TOM opraHusaumn. B cpaBHeHun ¢
npeaLecTBYWNMN TEOPUSMIN, PeasinCTU4eckas Teopms lopuanyeckoro 1mua B
bosblLIEN Mepe oTBeYasa Hy)XKAaM NMPakKTUKU U pa3BUBAOLLIEMYCSA FPa>KgaHCKOMY
obopoTy.

Cpelun Teopuin, KOTOpbIE He NPU3HAKT CAMOCTOATE/IbHOM0 3HAYEHUNS IOPULANYECKOro
nnua, ocobeHHO BbliAeNAeTCa Tak Ha3blBaeMas «Teopus nHrtepeca» Pyponbda hoH
NepuHra - ocHoBaTeNs COUMOIOrMYeCKON WKoJibl NMpaBa.[19] OH yTBep>KAan, 4To HeT
npasa 6e3 cybbekTa, a CybbeKTOM 3TUM MOryT OblITb TO/ILKO peajbHble nua, oTBepr n
dukTMBHBIE NMNUA, N «beccybbekTHoe nmyLecTBo». No NepuHry cybbekTamum rnpasa,
MuaMun aBNAKTCA N04n, BXOAALWME B COCTAaB Koprnopauuu, nnv nioau, onas
YLOBJIETBOPEHUNSA HYXX KOTOPbIX CO34aHO y4pexxaeHue. P. lepuHr c4uTan, 4To B CBA3U C
n3MeHeHneM noJsib3oBaTenen, 3aKoHo4aTeIbCTBO N lopUcCnpyaeHunsa cosganu
abcTpakuuio, Ha3biBaeMyo lpPNaNYeCcKUM AnNLOM.

OaHako P. MlepuHr He Mor oTpuuaTb TOT PaKT, 4TO B rpakaAaHCKOM 0b6opoTe y4acTByIOT
ocobblie 0bbegnHEHNS NIOAEN - @ CAaMOCTOATeNbHbIE HOCUTENN NpaB 1 obs3aHHOCTen. U3
3TON CUTyauMn OH HAaXOAUT CNeayLW N BbIXOA: HE CaMO lopuanyeckoe amuo, a
oTAesibHble ero 4JeHbl, PU3nyYeckmne amua, KOTopbiM NPeaoCTaB/IEHO MOJIb30BaHME, U
€CTb UCTUHHbIE CyOBbeKThbl NpaBa.

Takum obpa3om, nNpaBa N 0653aHHOCTU OPUONYECKOrO SNLa B AEACTBUTENIbHOCTH
npuHagnexaT TeM peasibHbiM PU3NYECKUM N1LEaM, KOTopble PaKTUYECKN NCMONb3YIOT
NMYLLLECTBO IOPUANYECKOro NNLA - «AeCTUHaTopam». [lecTuHaTopaMn MepuHr Ha3biBal
Nofien, KoTopble HeNocpeaCcTBEHHO MNOJIb3YIOTCSH UMYLLIECTBOM U YCJyraMi
IOPUANYECKOro NMUa: B Kopnopauum ee

YJieHbl, NS y4YpeXAeHUa 3To, HanpuMmep, 6onbHble B 6osbHMLE.

OcHoBHas naes yyeHus NepuHra 3aknto4aeTca B TOM, 4TO, B oTAn4me oT CaBMHbM U €ro
nocnepnoBaTesier, OH He OTOpBaJl PUANYECKOE INLLO OT XXUBbIX JIIOAEN N NX OTHOLLEHWA.
HepocTtaTkoM KoHuUenuuu NeprHra aBasieTcs To, 4TO NPy pa3bsaCHEHUN peasibHOCTW



cybbekTa B HaTypaMCTUYECKOM CMbIC/Ie, OH He yBuaen Ton obwecTBeHHON
peasibHOCTN, KOTOpas onocpenoBaHa GUrypon opuan4eckoro auua.

OcHoBHble nocTynaThl Teopus P. MepunHra Bbi3Baan npotus cebsa psaa o60CHOBaHHbIX
BO3pakeHun[20]. HekoTopble y4eHble oTMeYanu, 4To lepuHr oTav4van Bonpoc o
IOpPUAaNYEeCcKoM sinLe C NPakTUYeCKON CTOPOHbLI OT BOMNPOCa O TOM, KTO AB/SeTCA
DeNnCcTBUTENIbHBbIM CYOBbEeKTOM Npas lopuandeckoro auua. lNo ciosam poCCUNCKOro
AopeBosIloUMoHHOro umsunancta J1.J1. F'epsareHa, Ha nepsbi BONpoc P. lepuHr oTBeyvan
Tak Xe, kak 1 CaBnHbY, C TON NNLWb pasHULEN, YTO «...TEOPUS OJINLLeTBOPEHMUSA
BooOparkaeT, 4To CybbeKT npaBa co3faeTcs NnpuMeHeHnem ukKunm, a lepnHr ropopuT,
4YTO tOpPUANYECKOoe JINLO CNYXXUT NNLWb YNPOLWEeHNEM A BHELIHNX COOTHOLLEHUN
Kopriopauunm n y4ypexxaeHus; OHO eCTb JIUWb (UrypaHT, MexaHn3M; CybbeKkT xe npasa
HWKOria He eCTb 3TOT YUrypaHT, a BCerga AeCTUHATOpPbI NpaBa, TO eCTb Te, Y KOTOPbIX
nencTeuTenbHoe (ngeasbHoe, pNnanYeckoe) nosib3oBaHme»[21].

1.2. NMNoHATUE M NPU3HaKU IOpUANYECKOro amua.

FOpunaundeckoe nnuo sasngeT cobon 06beKTUBHBLIN NMPaBoBON EHOMEH, NPOSABAAIOLLNACS
B X04e pa3BuUTUsa obLeCcTBEHHbIX OTHOLLUEHUW, KOTOpPbIe CBSA3aHbl C 0bMeHOoM,
pacnpeneneHnemMm mMaTepuanbHbix 6nar, n nposasnseTt cebs B KayecTBe NPaBoBOro
WHCTUTYTa N «<)XUBOIr0», «aKTyaJZIbHOro» rnpasa.

B 'K P® o603Ha4yeHO cneaytouiee NOHATUE: OPUANYECKOE JINLO - 3TO «OpraHm3aums,
KOTopasi uMeeT B COBCTBEHHOCTU, XO3ANCTBEHHOM BEAEHNN NN ONMEepPaTUBHOM
ynpaBneHun obocobneHHoe NMYLLLECTBO N OTBEYaEeT NO CBOUM obsA3aTenbCcTBaM 3TUM
NMYLLECTBOM, MOXET OT CBOEro nMeHun npmobpetaTb N OCYLLECTBAATb UMYLLLECTBEHHbIE
N INYHbIE HEMMYLLLECTBEHHbIE NpaBa, HeCTn 06A3aHHOCTHN, BbITb NCTLOM U OTBETHYUKOM B
cyne»[22].

B NpounTUPOBAHHOM onpeaeseHUN OTPa)KeHbl caeaytloLie Npus3Hakm puan4eckoro
nvua:

e OpraHu3auMoHHOE eANHCTBO;

e CaMOCTONATE/IbHASA MMYLLLECTBEHHAS OTBETCTBEHHOCTb;

e NMYyLLECTBEHHAA 060COBNEHHOCTD;

e BO3MOX>XHOCTb CaMOCTOSATENIbHO BbICTYNaTb B rpa>KAaHCKOM 060poTe OT CBOEro
NMEHMW.



Mpu3HaK OpraHM3aUNOHHOIr0 eANHCTBA XapakKTepusyeTcsa TeMm, 4To nboe opnanveckoe
NNLO0 ABNAETCH OpraHm3aunen, Kotopas npegnojaraeT Han4yme CBOMX OpraHoB
yrnpassieHUs, CTPYKTYPUPOBaAHHOE CTpOeHMe faHHOro obpasoBaHuns, B HaCTHOCTMN,
Hann4me cnctembl 060Co06NEHHBIX BHYTPEHHNX NoApa3feneHnin, y4peanTenbHbIX aKTOB
(BOKYMEHTOB), COOTBETCTBYIOLLEN FOCYy0apCTBEHHOW perncrtpaynn.[23]

Mpu3Hak nmyuwecteseHHon ob6ocobneHHOCTN XxapakTepunlyetcsd 060cobneHHOCTbIo
MMyLLeCcTBa IOPULANYECKOro nua OT MMyLecTBa APYrnx pnandyecknx numy, (B8 ToM yncne
BbILLECTOALWMX), OT MMYLLECTBa ero y4dpeauntenen (y4aCTHMUKOB), OT MMyLLECTBa
roCcyfapCTBEHHbIX UM MyHULMNAIbHbIX 06pa3oBaHuin.[24] Mpu 3ToM lopuanyeckoe nmuo
OOJDKHO MMeTb He NpocTo obocobneHHOe nmyLecTso, a obnagaTte UM Ha Npase
COBCTBEHHOCTU, XO3ANCTBEHHOIO BEAEHUSA NN ONMEPATUBHOIO yrnpaBieHNS.
OpraHunsauuns, obnagatolias MyLLECTBOM JINLb Ha NpaBe BPEMEHHOro rnosib3oBaHus (no
AOroBopy apeHAabl nnn 6e3s803Me34HOro Nosb30BaHUSA) LOPNANYECKNM INLLOM HE
npu3HaeTCcs. BHELWHUM Bbipa>keHneM nmyuiectBeHHom 060CobNeHHOCTY ABNAeTCS
Ha/n4yme y opraHmsaumm ycTaBHOro Kanntana (y Xo3sMCTBEHHbIX 06LLecTB),
CKIaA04HOro KanmTana (y Xo3MCTBEHHbIX TOBapULLLECTB), yCTaBHOro poHaa (y
roCyAapCTBEHHbIX, MYHULWMANbHbIX YHUTAPHbIX MPeanpuaTun), a ee y4eTHo-
OyXranTepCcKkuM OTparKeHNEM CNY)XUT CaMOCTOATENbHbIN BanaHCc nnm cmeTa[25].

CaMocTosATeNlbHasA UMYLLECTBEHHAs OTBETCTBEHHOCTb - 3TO OTBETCTBEHHOCTb
topnuamnyeckoro sanua no ero obasatenocream. OHa OoTAesieHa OT OTBETCTBEHHOCTU €ro
ydypenuTenen rno nx obssatenbCcTBaM, a Tak>Ke 0T OTBETCTBEHHOCTU APYrMX NuL.
OLHaKO COBPEMEHHOE rpa)kAaHCKoe NpaBo BBOAMUT HOBbIA MPUHLUM OTBETCTBEHHOCTN,
KOTOPbIA AOMYCKAET KPYroBYH MOPYKY Pa3fNYHbIX JINLL, COrJIaCHO KOTOPOW y4YpeanTenu
MHOIMX BUOOB IOPUANYECKUX NNLL HECYT OTBETCTBEHHOCTb MO 0653aTeNnbCTBaM
topnanyecknx nmu. Tak, y4aCTHUKWN NOJSIHOMO TOBApPMULWLECTBA OTBEYAOT JINYHbBIM
MMyLLECTBOM MO AOJiIraM ToBapullecTBa. [oCcyaapCcTBO OTBEYaeT Mo A0JIraM Co3A4aHHbIX
UMW Ka3eHHbIX NpeanpusaTuini26].

KpoMe Toro, caMocTosiTesibHasi OTBETCTBEHHOCTb lOpPUANYECKNX NNL NMpeanoiaraeT nx
OTBETCTBEHHOCTb BCEM CBOUM MUMYLLECTBOM, €C/IN 3aKOHOA4ATENbCTBOM HE YCTAHOBIEHO
orpaHn4yeHnn Ha TpeboBaHUA KpeanTopoB. Tak, MO AOJraM yYpex4eHUN KpeanTopbl
MOryT 06paTuTb B3bICKaHNE TOJIbKO Ha UX AEHEeXHble CpeacTBa, a He Ha BCe
BblAEJIEHHOE UM NMYLLECTBO[27].

CnocobHOCTb OT CBOEro MMeHun npuobpeTaTb rpaXkaaHckue npaBa U HeCTn 06s3aHHOCTH
XapaKTEPU3YeTCH Tak XKe, Kak 1 AeecnocobHocTb hunsnyeckmnx nuu.[28] meeTtcs B Buay,
4YTO COOTBETCTBYIOLLAS CNOCOOHOCTb OPUANYECKOrO INLA NOHMMATb 3HAaYEHNE CBOUX



AEeNCTBUIA 1 yNpaBsaTb UMN €CTb COLManbHO-NMPaBOBOE sIBJIEHME, BKJIloYaloLlee B cebs
He TOJIbKO MCUX0JIOrnyeckmne cnocobHoCTn hunsmndeckux nuu. leecnocobHocTb
lopMANYECKUX INLL peasinlyeTcsa UX opraHaMun ynpasneHus, Yo OENCTBUSA eCTb
NeNCcTBMS CaMOro IpPUANYECcKOro nnua.[29] BelpaXkeHne BOAU IOPUOMNYECKOrO NNLLA
yKa3aHHbIMU OpraHamu yrnpaBsieHUa onpeaensaeTca He TONIbKO Boiel husndeckmx auu,
BXOOALWMX B 3TN OpraHbl YyNpaBJieHWs, HO 1 BOJIeN Y4aCTHUKOB IOPUANYECKOro nLa, ero
cobCcTBEHHMKA, FrOCYyAapCTBa, 3aKOHHbIMW NpPaBaMn U MHTEpPecaMmn YKasaHHbIX 1 APYrux
i,

CnocobHOCTb BbITb UCTLOM N OTBETYUKOM B CyAaX U apbutparkax MMeeT He TOJIbKO
MaTepunasibHO-NMPaBOBOE, HO U NpouecCcyanbHO-NpaBoBoe 3HavyeHne. OHa He TONIbKO
HagensdeT punanyeckoe Nmuo onpenenéHHon NPaBoCcnocobHOCTLIO - CNOCOBHOCTLIO
ObITb cybbekToM NpaBa, MHa4ve, obnagatenem onpenesieHHbIX NpaB, HOCUTENEM
onpeneneHHbix obs3aHHOCTEeNn. OHa Tak>Xe AaeT BO3MOXXHOCTb ero Kpeamtopam
npuberHyTb K NPUHYANTEsIbHbIM MepaM BO3AENCTBUSA B OTHOLLEHNN IOPNONYECKOro LA
C NOMOLLbIO rocygapcTBeHHoN cyaebHom cnctembl. CHMTAETCA TakXe, 4TOo
npaBoCcnocobHOCTb onpeaenseT, «xKakKMMn KadyecTBaMm O0IKHbI 061afaTh Cy6beKThl
MpPaBoOBOro peryjnpoBaHna ans Toro, 4Tobbl UMeTb NpaBa U HECTN 06A3aHHOCTU»

B CBSI3M CO CKa3aHHbIM MOXXHO yTBep»XXAaTb, YTO topuandeckoe nmuo obnagaetr
npaBocnocobHOCTbIO N AeecnocobHOCTbIO, a TakXXe nMeeT 0CoBbeHHOCTM NPaBOBOro
peryanpoBaHns CBOEN MHAUBUAYann3aunmn.[30]

1.3. BO3HUKHOBEHMEe IopuandieckKoro aumua.

CornacHo 3aKOHOOaTeNbCTBY B HacTosALL.ee BpeMA CyLLLeCTBYeT HECKOJIbKO cnocobos
CO34aHnNA ropngn4yecknx Janu: FIBO‘-IHO-HOpMaTVIBHbIIz n pa3peUJ|/|Teanb||7|.

B cBSI31 C 0COBEHHOCTSIMU YCIOBUI PbIHOYHOI OpraHn3aunm o6opoTa OCHOBHbIM
SBNAETCSA ABOYHO-HOPMATUBHbIN CNoCcob co3aaHnsa puandecknx nuu.[31] OH nckao4vaeT
HeobXoANMMOCTb NONyYeHUs NpPeaBapPUTENIbHOr0 pa3peLleHnst opraHoB Ny6anYHON
BJlIaCTW Ha CO3[aHue LPUANYECKOro Nnua. Y4peanTenn «IBasioTCS» B PErMCTPUPYOLLNIA
opraH, KOTopbIi He BNpaBe 0TKa3aTb MM B PerncTpaLum co3gaBaeMoin opraHmsaunm npm
OTCYTCTBUM KaKUX-11bo HapyLLIEHW NPABOBbLIX HOPM C UX CTOPOHbI.

BTopon cnocob - pa3pelinTenbHbin NOPAA0K - UCMNOJIb3yeTCs A8 CO34aHnsa Tex
IOPUANYECKUX UL, KOTOpPbIE NpeanosiaratoT 3aHUMAaTbCS UL NPeAnpPUHUMATENbCKON
nesTenbHocTblo. OH CBA3aH C HEOH6XOAMMOCTbIO MOJTyYeHUs NpeaBapUTENIbHOMO



pa3pelweHns oT opraHoB Ny6snM4YHOM BNacCTM Ha CO34aHNE COOTBETCTBYIOLLENO
OPNONYECKOro nua, 4To 06bIYHO CAYXKUT 00LWNM NHTepecaM BCex y4aCTHUKOB obopoTa.
B Takom nopsigke, Hanpumep, CO30alTC KOMMepYeckme BaHKM 1 CTpaxoBbie KOMMaHUM,
a TaK>)Xe opunanyeckme nnua, KoTopble MOryT 3aHATb AOMUHUPYIOLLEE NN faXKe
MOHOMMOJIbHOE MOJIOXKEHME Ha PbIHKE ONpeaeneHHbIX TOBAPOB UM YCJyr C TEM, YTObbI
COXPaHUTb B MHTEpecax notTpebntenen KOHKYpPeHUUo Mexay CyLeCTBYOLWUMN
ToBaponpoussoanTensmMm. Nos3ToMy HEBO3IMOXXHOCTb MOJIHOrO OTKa3a OT
pa3peLlumnTenbHOro Nopsaka Aa>ke B Pa3BUTON PbIHOYHOWM 3KOHOMUKE O4eBUOHA.

B 060ux cryyanx pUanNYeckoe AnLo CHNTAaeTCs CO34aHHbIM C MOMEHTa ero
rocyapCTBEHHOW perncTpaunn.[32]

[pa’kAaHCKMM 3aKOHOAATEeIbCTBOM YCTAHOBJIEHO, YTO NMPaBOCMNOCOOHOCTb
topPMANYECKOr 0 LA BO3HMKAET C MOMeHTa BHeCEeHUS CBeAeHUN 0 HeM B EQUHBIN
roCcyapCTBEHHbIN peecTp LPUANYECKNX N1, KOTOPbIA BeAeTCS B yCTAHOB/EHHOM
3aKOHOM MopsiAaKe perncTpaumoHHbIMK opraHaMn (MMH3KOHOMpPa3BUTKSA, MUHIOCT
Poccumn). Ha 3Tolh cTagmmn 3aBepLUaeTCs NpPoLecc Co34aHUs N rocyAapCTBEHHON
perncTpaunmn topnanyeckoro nmua. MNpekpallaeTcs xxe npaBocnocobHOCTb
lOpPMANYECKOr0 LA B MOMEHT BHECEHMWSI B EQNHbLIN rocylapCTBEHHbIN peecTp
lopMaNYeCcKUX UL CBeAEHNN 0 NpeKpaLLleHnn ero cyLecTBoBaHmns.[33]

Copnepr>kaHue NpaBoCcnoCobHOCTN IOPUANYECKOro NnLa BKAoYaeT B cebsa npaBomMoyuns,
BblTEKAKOLWME U3 Lenen n npegMmeTa 0eaTeNbHOCTU, YKa3aHHbIX B €ro y4ypeanTenbHbIX
OOKYMeHTax, a TakXe 0683aHHOCTN, CBA3aHHbIE C 3TOW AeATeNbHOCTbI0.[34] Mo3TOMY
NMpPaBoOCNOCOOHOCTb LPUONYECKNX NNL, NPAKTUYECKN HOCUT NHAUBUAYANbHbIN
(cneumanbHbIN) XapakTep.[35] 0N CcybbeKTOB KOMMepYeCKon AeAaTesIbHOCTU, KpoMe
YHUTApPHbIX NPeanpuaTuin 1 HEKOTOPbIX NHbIX OpraHn3aunin, 3aKoHo4aTeslbHO
yCTaHoBJ/IeHa 06Wasa NpaBoOCNOCOOHOCTb B paMKax COOTBETCTBYIOLLNX BUAOB
neatenbHoCcTN.[36] MpeamMeT n uenn feAaTenbHOCTU KOMMEPYECKOro IpMANYECcKoro amua
onpenensTca B cooTBeTCTBUM ¢ ObulerocyfapCTBEHHbIM KlacCUpUKaTopom BNO0B
3KOHOMUNYECKOWN AesATeNIbHOCTU, a TakXKe 3aKOHO4aTeIbCTBOM O JINLEH3MPOBaHUN
OTAesIbHbIX BUAOB AEATE/IbHOCTN.

FOpunanyeckoe nuuo npnobpeTaeT CBOM rparkAaHCKUe npasa v NpMHUMaeT Ha cebs
rpa>kgaHckne o6s13aHHOCTM NMOCPEeACTBOM CBOUX OPraHOB yNpaBJieHUs, a B
NnpenyCcMOTPEeHHbIX 3aKOHOAATENbLCTBOM C/y4asx (Hanpumep, B TOBapuLLEeCTBax) Yyepes
CBOMX Y4aCTHUKOB[37]. OpraHamu ynpaBJ/ieHUA IOPUANYECKOrO LA SBSIOTCA
n3brpaemMble egUHONINYHbIE, @ TaKXKe KoJlJiernasbHble opraHbl. EAMHONNYHBIE OpraHbl
MOryT W Ha3Ha4vaTbCs. K opraHam yrnpaBfieHUs lopnandyeckmux UL HY>KHO OTHOCUTb



Tak>XXe JIMKBNOALUMOHHbIE KOMUCCUN N BHELLHUX YrNpaBnasiowmx.[38] B akumoHepHoM
obLiecTBe opraHoM ynpaBaeHuns MoxXeT bbiTb Apyroe topnandeckoe nmuo[39]. O6bI4HO B
COCTaB BbICLLUMX OPraHoOB yrNpaBJIEHUS Ha3Ha4valoT ero yypeantenen (y4aCTHUKOB).

NpaBoBOE perynanpoBaHne MHONBMAYyaan3aunm IOpUuLANYeCcKoro anua xapakrepusyeTcs
npexae BCero TeM, 4To ero (pupMeHHOe HanMeHOBaHWe BKJIlOYaeT CBeeHNs O ero
OpraHM3aumMoHHO-NPaBOBON hopMe U HAMBMAYasIbHOE (CBOEe) HaumMeHoBaHMe[40].
NHoneBmnpyanbHble HAMMEHOBaAHUSA COr/1aCoOBbLIBAOTCA C PperucTpaunoHHbIMN OpraHamMu,
KOTOpPbl€ XPaHAT CBEAEHMNA O HAMMEHOBaHUAX BCEX IOPNONYECKUX JINL, N COCTOSAT U3 CJI0B
N NHbIX ByKBEHHbIX 0603Ha4Y€HNN, KOTOPbIX HET B HAMMEHOBAHNAX APYrUX IOPNONYECKNX
nnuy.[41] B COOTBETCTBUU C 3aKOHOOATE/IbCTBOM B HAUMEHOBAHUAX HEKOMMEPYECKUX
IOPNONYECKUX NINL, @ B HEKOTOPLIX C/Iy4asaX U KOMMEPYEeCKUX lpuan4yecknx auu, Oo>KHO
MPUCYTCTBOBATb YKa3aHMe Ha XapakKTep X AeaTesIbHOCTWU, HanpuMep, CNOpPTUBHOE
obwecTtBo, HaHK.

MpaBo Ha PMPMEHHOE HaUuMeHOBaHMe ABASETCA UCK/IYNUTENbHBLIM 1 NOC/e perncTpaumm
IOPMANYECKOTO INLLA OXPAHAETCS HAaUNOHAJIbHBIM N MEXAYHAPOAHbLIM NMpaBoM. Mpunyem
3[1eCb He [OMYCKaeTCs CXOACTBO HAMMEHOBaHUI, KOTOPOE BIeYeT OTOXKOECTBJIEHME
topnanyeckux nuy,. Bo nzbexxaHne ncnosb3oBaHUsA TPETbUMU NMLAMM NOFOTUMOB C
3/1IEMEHTaMU Yy XX PUPMEHHbIX HAaMMEHOBaHNN LenecoobpasHO MMeTb TOBAPHbIN 3HaK,
3aperncTpMpoBaHHbIA B CNeLnaan3npoBaHHOM rocy4apCTBEHHOM OpraHe.

MeCTOM HaxoXXOeHUA IPUANYECKOro InLa CYNTAETCS MeCcTo, onpeaesieHHoe B ero
yuypeanTesnbHbIX AOKYMEHTax Mo MeCcTy FrocylapCTBeHHOW pernctpaunn[42]. Takme
CBeEeHNs YKa3bIBalOTCA B COOTBETCTBUM C TpeboBaHUSAMU, NpeabsaB/ISEMbIMU OpraHaMum
CBSI3U K MOYTOBbLIM aZipecamM. MecTo HaxoXXAeHNs 1pUaNYeckoro nLa MoXeT
HaxX0AUTbCSA Y HEro Ha NpaBe COBCTBEHHOCTU, apeHdbl U APYrux rnpasax Nosib30BaHUS,
€C/IM 3aKOHO4aTes/IbCTBOM He YCTaHOBJIEHO NHOE.

Mpon3BoacTBEHHaA MapKa (KJenMo naum wrammn, NpocTaBasgseMoe Ha U34ennsax nan Ha nx
YyMaKOBKeE B LI X MHANBUAYann3aunm NnpeanpuatTua-n3rotosutens[43]) He
PErnNcTpUpyeTCs U COCTOUT N3 (PUPMEHHOIO0 HAaUMMEHOBAHMSA, YKa3aHMsA 0 MecTe
HaXO0XXOEHWS IOPNANYECKOr0o NMLa, YKa3aHUM Ha CTaHAapTbl U Hble TEXHUYECKne
TpeboBaHMSA, KOTOPbIM O0JIXKEH COOTBETCTBOBaTb TOBap (Npoaykums, paboTbl, ycnyrm)
topnanyeckoro nmua. PasmewaeTcsa aTa nHpopMaumsa Ha apsbikax, Haknenkax Ha
ToBapax M UCNonb3yeTcsa Ans Hanbosiee NOJSIHOro MHPOPMMPOBAHMS NOKyNaTeNnen o
NPOMN3BOANTENAX STUX TOBAPOB.



ToBapHbIV 3HaK (3HaK 0bCcNy)XMBaHMA) - 3TO «CNOBECHOEe, n30bpa3nTesibHoe UK NHOEe
o603Ha4vYeHune»[44], cnyxauwee Ana MHANBMAYaan3aLumm TOBapOB PUANYECKNX NNLL N
WHOVBUAYaANbHbBIX NpegnpuHuMaTenen4s].

TeppuTopuranbHoe yKa3aHmne - 3To obo3HavyeHne, KOToOpoe naeHTUGULMpyeT ToBap Kak
npPoOnUCXoasaLWmnn C onpeneneHHon TeppuTopun cTpaHbl N1Mbo Kpas, ob1acTm u MEeCTHOCTH,
raoe onpeaeneHHble KavyecTBa, penyTaunusa Win gpyrme xapakTepucTukn ToBapa B
3HAYNTENIbHOWN CTEMEHN CBA3aHbl C ero reorpamyecknM NponucCxoXXaeHmnem.[46]
TeppuTopuanbHoOe yKasaHue BKOYaeT B ceba HanMeHoBaHMeE MecTa NPONCXOXKAEHNSA
TOBapa M yKa3aHue nponucxoXxaeHmsa ToBapa.

HavMeHoBaHMe MecTa NMPOUCXOXXLEHMNA TOBapa - 3TO Ha3BaHMe CTPaHbl, HACeNIeHHOr o
MyHKTa, MECTHOCTU UK APYroro reorpadmnyeckoro o6bekTa, KOTOPbIN UCMOJIb3yeTCs
nons obo3HavyeHUda ToBapa, cneyndunyeckme CBONCTBa KOTOPOro TEM UM NHLIM 0Opa3oM
onpenensTCa XxapakKTePHbIMU A9 YKa3aHHOro obbekTa NpMpoAHbIMU YCIOBUSAMUN NN
WHLIMK haKTopaMn NMBO coveTaHUeM NMPUPOLAHbLIX YCI0BUN U 3TUX (PaKTOPOB. ITO
HanmeHoBaHMe obo3HavYaeTCsa C/IOBECHO (Hanpumep, pycckas BoAka, ryCbxpycTasibHoe
cTeks0). NMpaBoBas oxpaHa HaMMeHOBaHUA MeCcTa NPOUCXOXKOEeHU ToBapa
OCYLLECTBNASAETCHA NPV ero rocyaapCTBEHHOW perncTpaunn. YKasaHne npomcxoXxaeHns
ToBapa - 3To o603Ha4YeHne, yKasbiBaloLlee Ha MeCTO AeNCTBUTESIbHOIr0 MPONCXOXAEHUS
NN N3roToBIeHNA ToBapa.[47] Takoe yKa3aHue TpebyeTcs B COOTBETCTBUM C
cornaweHmneM TPU IMNMC «ToproBble acNeKTbl NpaB NHTEJIEKTYalbHON COBCTBEHHOCTN»,
3aKJIIOYEHHbIM B paMKax MeXAyHapoaHbIX corsaweHun. OHO npuMeHaeTcsa O
noATBEpPXXOeHUs (hakTa Npon3BoACTBa TOBapa B onpefesieHHOM MecTe, onpenesieHHON
CTpaHe uin ee 4YacTu. HanmeHoBaHME MecTa NPONUCXOXKOEHUSA ToBapa rosopuT ob
0CcobbIX CBONCTBAX U Ka4yeCcTBe TOBapa, CBA3aHHbIX C AAHHOW CTPaHOW, MECTHOCTLIO.
YKa3aHue nponcxoXXaeHmsa ToBapa MoOXeT BbiTb Kak CJIOBECHbLIM, TakK U B BUAE
n3obpakeHnsa 0cobeHHbIX 06LEKTOB, XapaKTEPU3YIOLWNX - CTPaHY.

Y lopnan4eckoro nvua MMeTCa TakxXe npeacrtasuTtenscTea n duanansl. CornacHo MK
P®, hunnansl n NnpencrTaBuTeNbCTBa - TeppUTopmnaibHoO 06ocobnieHHble CTPYKTYpPHbIE
rnogpasfaesieHnsa lpuandeckux nuu, npegHasHadyeHHble ansa pacwmpeHus cgepbl
OeNCTBMA CO34aBLUMX UX OpraHusaunin. X oTanyme ot gpyrux CTPYKTYPHbIX
noapasfesieHnin Nullb B TOM, YTO OHW PACMoJIOXKEHbl BHE MeCTa Hax0oXAeHuUs
topuanYeckoro nmua.[48]

®dunuvansl N NpeacTaBUTENbCTBA BbIMOJHAT pa3Hble PyHKUMN. [pencTaBnTeNnsCTBa
NpPuU3BaHbl BbIMOJIHATL B FPa>KAaHCKOM 060poTe hyHKLMIO NpeacTaBuTens
IOPNANYECKOro Nnua, T. €. OT ero MMeHU 3aKJ0YaloT CAEJIKN, KOHTPOJIMPYIOT UX



ncrnosiHeHne, obecneymnBaloT 3aLLUNTY €ro MHTePecoB (MpPeTeH3MOoHHO-NCKoBas paboTa).
MpenmMeT neaTenbHOCTU PUNMASIOB LUNPE: OHU HE TOJIbKO NPEeACTaBAAT MHTEpPeChI
tOpPMANYECKOr0 1L, HO 1 BeyT NPOM3BOACTBEHHYIO N MHYIO X03AACTBEHHYIO
NesTeNbHOCTb, OCYLLLECTBASAEMYIO OPUANYECKUM NMLOM.[49]

Ha oCHOBaHMM BbILLEN3IOXKEHHOIO MOXXHO CAeNaTb BbIBOA TOM, HTO MexXay
NPaKTUYECKUMU ABNEHUSMM N NpobrieMamMu, BbITEKAOLWNMN U3 3BOJTOLUN
06LEeCTBEHHbIX OTHOLLEHWUIA N BO3HUKHOBEHNEM N (POPMMPOBAHMEM TEOPETUYECKNX
MOJIOXXEHWUI O IOPUANYECKOM NNLLE CYLLLECTBYET onpenesieHHasi B3aMOCBS3b.
OpHOBpEeMEHHOE CyLLLeCTBOBaHME HAaCTOJIbKO pa3Hoobpa3HbIX Teopuin 0 Npupoae
IOPMANYECKOTO INLL@ MOXXHO 0O6BACHUTL MHOroobpa3nemM MeTo40/I0rMYECKNX MOAXOLA0B K
peleHunio obliero Bonpoca o cybbekTe npasa, GuIocoHCKNM MUPOBO33PEHNEM TOIO
WX MHOTO aBTOpa, NPUHAAJNIEXXHOCTbLIO K ONpenesIeHHOM I0PUANYECKON LLKOE, a TaKXe
B LL€JIOM CJZIOXKHOCTbIO 3TOr0 NMpPaBOBOro SIBJIEHMS.

Mo POCCUNCKOMY 3aKOHOAATENbCTBY, OPUANYECKOE INLLO - 3TO OpraHn3aLus, y KoTopo
HaxoOuTCsi B COBCTBEHHOCTU, ONEepPaTUBHOM YMPaBJIEHUN NN XO3ANCTBEHHOM BeAEeHUN
obocobneHHoe nmMyLecTBo. Kopnanyeckoe N1LIO 0OTBEYaeT Mo CBOUM obA3aTeNbCTBaM
3TUM UMYLLECTBOM, MOXXET OT CBOEro MMeHu npruobpeTaTh 1 OCYLLLEeCTBAATb
NMYLLECTBEHHbIE U JINYHbIE HEMMYLLLECTBEHHbIE NMpaBa, HeCcTn 06A3aHHOCTY, BbITh
NCTLIOM N OTBETYMKOM B Cye.

NnaBa 2. Buabl opuaunyeckux nuu

2.1 OcHOoBaHuA KnaccupukKaumm IOpUAUYECKUX Jinu,

FOpunanyeckne nmua 3aHMMaOT Ba)XHOE MeCTO B CUCTEME rparkK4aHCKO-MpPaBOBbIX
OTHOLUEHWWN, 4TO NO3BOJISET roBOPUTb O Hanbosiee BaKHbIX OCHOBaHUAX
Knaccngpukaumun. B NpakgaHCcKoM Kogekce PO cyliectByeT HECKOJIbKO OCHOBHbIX
KpuTepues Ond Knaccuukaumm ropnondeckmnx amu:[501

e B 3aBMCUMOCTUN OT hOpMbl COBCTBEHHOCTW;

Mo Lenn OeaTenbHOCTY;

Mo CTerneHn nmyliecTteeHHom 06ocobneHHOCTH;

B 3aBMCMMOCTW OT MpaB y4peanTenen B OTHOLEHUN IOPUONYECKOr0 INLa U ero

NMYLLIECTBA;
no cpepe o6beaNHEHNNA LPUANYECKOr0 NNLLA;



e 1Mo hopMe 3aBUCUMOCTU IOPUANYECKOTO NNLLA;
e 10 OPraHN3aLMOHHO-NPaBOBOM hopMe PUANYECKOro AunLa.

C To4KM 3peHunsa opM co6CTBEHHOCTN MOXKHO BblAENATb FOCYAapPCTBEHHbIE (YHUTApPHbIE
npeonpuaTusa, MUHUCTEPCTBA) N YacTHbIe (X035NCTBEHHbIE 0OLLeCcTBa 1 TOBapULLECTBA,
haxke npu npuHaanexxHoctn rocygapctey 100% nx akumn, naes), CMELLUAHHbIE
(rocypapCTBEeHHO-00WECTBEHHbIE 0bDbeANHEHUSA) opuanyYeckme nmua.[51]

NcToprnyeckn CnoXXmnnoch, 4To MHOrga TPyLAHO onpenennTb OTHECEHUE HEKOTOPbIX
POCCUNCKNX IOPUOANYECKUX SN, K TON NN MHOW hopme cobcTBeHHOCTU. Tak, aAng
TOpProsoro n 66IToBOro 06CNy>XMBaHNA HAaCeNEHNA B CE/IbCKOW MECTHOCTU CyLlecTByeT
ceTb NOTpebuTenbCKMUX opraHmnsaumnn, Nnpm obpasoBaHUM KOTOPbLIX NCMOJIb30BaIOCb KakK
JINYHOE MMYLLLECTBO FpaKaaH, Tak N UMYLLLECTBO KOJIX030B, COBX030B N UHbIX
roCyAapCTBEHHbIX CTPYKTYpP.[52] KpoMe Toro, y HUX MHOro obuiero ¢ gpyrmmum
noTpebnTenbCKkuMmM KoonepaTnBamMm, Tak Kak OHU UMEIOT nepapxmyeckoe CTpoeHme u
BJIACTHbIE MPAaBOOTHOLWEHNA MeXay pa3/IM4HbIMUA CBOMU 3BEHBbAMMU.

C TOYKWN 3peHUns uenn aeaTeslbHOCTU, OCyLecTBaseMon opraHmsaumnen[s3], B KI' PO
lopnanyeckme nmua pasfenstoT Ha KoMMepdYeckme n HekoMmmep4eckune[54]. B otnmnyne ot
KOMMepYeCKNxX opraHn3aunmn, HeKkoMmmepyeckme He CTaBsaT OCHOBHOW Lesibio CBOEN
0eaTesibHOCTU noayvyeHume npmubblsiv n He pacnpenenstoT NoJyYeHHYI0 Npubbiib Mexay
y4acTHUKamum (ydpegutenamm). OHM oCyLLEeCTBAAIOT NpeanpuHMMaTesIbCKYO
0eATesIbHOCTb [0 TexX Nnop, NOKa 3TO CNYXUT OOCTUXKEHUIO Lienen, pagn KOTOPbIX OHU
CO34aHbl, 1 COOTBETCTBYET 3TUM LesiaM. K HeKOMMepYeCKUM opraHn3aumsmM OTHOCATCSA
obLecTBEeHHbIE U PENUTNO3HbIE OpraHM3aunmn, noTpebutensckne KoonepaTuBhl,
yypexneHus, bnarotBopuTeNnbHble N UHble POHAbLI, 06beaNHEHNS PUONYECKNX NTNL,
(accoumauunm n cotosbl), U gpyrue opmsbl, NpeayCcMoTPEHHbIE 3aKOHOM.

Mo cTeneHn nmyLecTBeHHON 060Cc061EHHOCTI BbIAENAOTCA ABa TUMA LOPUONYECKNX
NV Nnua, KoTopble BAaaelT NMYLLLECTBOM Ha npaBe CO6CTBEHHOCTU (XO03ANCTBEHHbIE
obulecTBa, TOBapuLeCcTBa, KpecTbAHCKNE (hepmepcKkme) Xo3a1MCTBa) U 1nua, KoTopble
B/lAOE0T MMYLLLECTBOM Ha MHbIX BELLHbLIX NpaBaXx (YHUTapHble NpeanpuaTus,
yypexxneHus)[55].

B cooTBeTCTBUM C npasamMmn y‘-lpe,ﬂ,l/ITeﬂeVI B OTHOWEHN ropnan4eckKoro Jinua n ero
nmyuiecTtBa, B rpa)K,El,aHCKOM KodeKcCe BblOeNIAIOT:

e OPUANYECKNE NNLA, YYPEOANTENN KOTOPLIX MMelT 0693aTeNlbCTBEHHbIE MpaBa B
OTHOLUEHUM UMYLLLECTBA, NMPUHAOJIEXALLErO OPUANYECKOMY NNLLY;
e 0OLlECTBa N TOBAPULLLECTBA, MPON3BOACTBEHHbIE N MOTPebuTenbLCcKMe KoonepaTmBhl;



e lOPUANYECKME NNLA, YYPEAUTENN KOTOPbLIX UMEIOT UX MMYLLLECTBO NPaBo
COBCTBEHHOCTU NN NHOE BELHOE NpaBo[56].

Mo chepe 06begnHEHNA MOXKHO pa3nmnyaTb obbegnHeHnsa nuy, (obwecTBeHHbIe
opraHvsaumn nam naptun), obbegnHeHns KkannuTanos (AKLMOHeEpPHbIe obulecTBa),
CMEeLLaHHble, KOTOPbIE UCNOb3YIOT JIMYHLIN TPy A yydpeauTenen (y4aCTHUKOB) N UX
kKanutanel (OO0, OO0, MT, KT).

Mo hopme 3aBUCUMOCTU tOpnaNYeCcKmne nnua noapasnensaioTcs Ha MaTePUHCKMe
(Hanpumep, xX035NCTBEHHbIe obulecTBa, o6nagaloUme KOHTPOJIbHbLIM MAaKeTOM akKLUUin B
NMyLLEeCTBE APYrux PpUANYeCcKnUX nnu), 4o4epHUE N NHble 3aBUCUMBbIE
(acppunmnposBaHHbIE)[57].

CBoeobpas3meM OTNMYaTCA Takue BUAbl OPUANYECKUX UL, Kak BUp>Xun, TOproso-
MPOMbILLUNIEHHbIE HaYaTbl N Ap.[58]

OpraHm3aunoHHO-NpaBoBas opMa NPeanpuaTUn TakXe MoXXeT ObiTb NMPU3HAKOM AN
Knaccuukaymm lopnamyecknx nuu. No sTomy KpUTeputo KOMMepyeckme opraHn3aumnm
anddepeHUNPYOTCA Ha NPOM3BOACTBEHHbIE KOONEPATUBLI, FOCYyAapPCTBEHHbIE U
MYHULUMMaNbHbIe YHUTAPHbIE NPeanpusaTus, N Xo3ancTBeHHble obuiecTsa, 1
TOBapuLLEeCTBa. HeKkoMMepyeckme opraHusaumm AenaTca Ha noTpebutenbckme
KoonepaTuBbl, 6bnaroTBopuTENbHbIE U UHbIE POHAbI, 0O ECTBEHHbIE N PEINUTNO3HbIE
opraHm3aumnmn, ydpexxaeHus, obbegnHeHNss KOMMEPYEeCKNX 1 HEKOMMEPYECKNX
opraHusaumn (coto3bl, accoumaummn).[59]

2.2 KoMMepuyecKkue opraHusauumm

KoMmMepyeckue opraHmsaumm - 3To puanyeckme nnua, KoTopble co3aaHbl AN 3aHATUSA
npeanpMHNMaTEeNbCKON AEATENIbHOCTbLIO U «MMEKLNE B KAYeCTBE CBOEN OCHOBHOW Liesn
n3pneyvyeHme Nnpunbbinn». K OCHOBHbIM OTHOCSATCSI TOBapULLLECTBA, XO35ANCTBEHHbIE
obuiecTBa, rocyapCTBEHHbIE U MyHUUMNANIbHbIE YHUTAPHbIE NPEANPUATHUS,
Npon3BOACTBEHHbIE KOoNepaTuBbl.[60]

X039NCTBEHHbIE TOBapuLLecTBa 1 obuiecTBa ABnsAOTCA Hanbonee pacnpoCcTpaHEHHON B
NMYLLLECTBEHHOM 060poTe hOPMOI KONIEKTUBHOIO NpeanpuHMMaTenbLCTBa.[61] B
[Pa>kKOAaHCKOM KOO EeKCe CoaepXNUTCs MoApobHbLIN NepevyeHb TOBapuLLECTB 1 06LecCTs,
KOTOpble A0NYLEHbI K Y4aCTUIO B FrPa>KAaHCKNX OTHOLWEHUAX. K X039NCTBEHHbIM
TOBapULLECTBaM NMPMYNCAAIOT NOJIHbIE TOBapuULEeCTBa 1 TOBapuULLL,ECTBa Ha Bepe



(KOMMaHAOMTHbIE TOBapULLECTBA)[62]. X03NCTBEHHbIE 00LECTBa MOryT CO34aBaTbCs B
hopMe OTKPbLITOro UM 3aKpbITOro akumoHepHoro obuecTtsa, B popMe obuiecTtsa C
OOMONIHUTENIbHON NN OrPaHNYEeHHON OTBETCTBEHHOCTbLIO. [1pn 3TOM nonoxxeHusa MK PO
MOJIHOCTbIO PEryiMpyrOT CTaTyC TOBAapULLECTB, He NpeaycMaTpmMBas aJs 3TUX uenen
HUKaKNX N3gaHnA cneumasibHbIX 3aKOHOB.

ToBapuwecTsa 1 obwecTsa nMetoT creaytoume obuwme 4epTol:[63]

1. OHM ABAAIOTCA KOMMEPYECKUMM OpraHn3aumnsamMm, Kotopblie obnagatoT oben
MpPaBoCNoCcoObHOCTLIO;

2. pa3sfesieHne CKIago4vHOro (B ToBapuliecTsax) nam yctaBHoro (B obuecrtsax)
KanuTaja Ha 4O/ UX YYaCTHUKOB;

3. aHanorn4yHo obuecTBam, TOBapuULLECTBa ABNAOTCA COOCTBEHHMKAMN CBOEro
MMyLLecTBa, O4HAKO pa3sindaeTcsa UX NPaBoOBON CTaTyC (TOBapULLECTBO - 3TO
obveguHeHmne nuu, a obwecTBo - 3To o6beAnHEHNE KannuTaNoB);

4. KpOMe MMYLLEeCTBEHHbIX BKN1afoB, obbeanHeHne nuy nogpasymeBaeT
HenocpeaACTBEHHOE y4yacTune B AeATeIbHOCTM OpraHu3aummn yypegutenenm nam
YY4aCTHUKOB; B OT/ZIM4ME OT 3TOro, Co3AaHne Xo3anCcTBeHHOro obuiecTea He
npeanonaraeT (XOTH U HE UCKJTIOYAET) JIMYHOr 0 y4acTua yypeantenenm nnm
YYaCTHNKOB B NpeanpuHMMaTeIbCKON AeATEeNbHOCTHU.

B oTAn4me oT y4aCTHUKOB obuwecTs, YH4aCTHUKW TOBapuLLECTB KaK MNMpaBunJio HeCyT
HeorpaHmM4eHHyto oTBEeTCTBEHHOCTbL MO AO0JZIraM TOBapuwecTs BCEM CBOUM NMMYLLLECTBOM,
a He TOJIbKO MMYLL,eCTBOM ToBapuuiecTBa. 3TO 06BbACHAET HEBO3MOXHOCTb
OoOgHOBpPeEMEHHOro y4actma oaHoOro Jimda B HECKOJIbKUX TOBapuLwlecTBax, NOCKOJIbKY
HeJ1b3A4 OOHM N TeM Xe NMMYLLIeCTBOM O0TBeYaTb MO A0JIraM HEeCKOJIbKNX opraHm3a|_|,|/||7|.
NckniovyeHneM aBngai0TCAa BKIag4YMKY B TOBapuLeCcTBaxX Ha Bepe, y4yacTByowime B
0eATesIbHOCTU TOBapuwecCTBa TOJIbKO MMyLLLeECTBEHHBIMU BKJ1adaMW, B CBA3WN C HEM
MOryT O4HOBPEMEHHO COCTOATb B HECKOJIbKNX TOBapuULLecTBax.[64]

CoCTOATb B TOBApMLWECTBaX MOryT TOJIbKO MHAUBMAYAJIbHbIE MpeanpuHUMaTeN Nan
KOMMepYeCcKme opraHn3aunm, NoCcKosIbKY OHN OOJIKHbI LieNIeHanpaB/eHHO 3aHMMaTbCS
npeanpuHNMaTeNbCKOW AeATeNbHOCTbIO[65], 1, HaobopoT, B obuiecTBax no obemy
npaBuay, MOryT COCTOATb N0bble CybbeKTbl FpakAaHCKMX NpaBs, 419 KOTOPbIX COBCEM He
obsA3aTenbHO ABNATbLCA NpegnpuHnMmaTenamn. UcknovyeHmnem aBnatoTCA
rocyAapCTBEHHbIE U MHbIE y4YpexaeHns, puHaHcnpyemble COOBCTBEHHMNKOM,
roCyAapCTBEHHbIE OPraHbl M OpraHbl MECTHOIO CaMOynpaBieHUS, OO0JIKHOCTHbIE NMLa
roCcynapCTBEHHbIX OPraHoOB, y4acTune B NpearnpuHUMaTesIbCKON AeATENIbHOCTU KOTOPbIX
nnbo orpaHn4eHo, nnMbo 3anpeLleHo 3aKOHOM.



MoA NOSIHBIM TOBAPULLLECTBOM MOHMMAOT TOBAPULLLEECTBO, YHAaCTHUKM KOTOPOro
COBMECTHO HecyT cybcnamapHyto (AONONHNTENIbHYO) OTBETCTBEHHOCTb MO €ro
obs3aTenLCcTBaM BCEM CBOMM UMYLLECTBOM.[66] BO3HUMKaeT nosiHoe ToBapuLLECTBO Ha
OCHOBAHWM A0roBopa MeXy HECKOJIbKMMM YHAaCTHUKAMU, KOTOPbIMU MOTFYT BbiTb TONbKO
WHAOVWBNAOYaIbHbIE NN KOJIJIEKTUBHbLIE NpeanpuHMMaTenn. JINKBUaaLuto NosIHOro
TOBApPULLECTBA BJIEKYT BbiX0[, CMEPTb, UCKJIIOYEHNE NN yTpaTa AeecnocobHoCTH
rpaaaHUHOM, Npu3HaHne nnua 6e3BecTHO OTCYTCTBYIOLWMM, peopraHm3ayms
topuanyeckoro nmua. MHoe MoxXeT 6bITb NPenyCcMOTPEHO yYpeanTesibHbIM JOFrOBOPOM
WA CornalleHneM oCTaBLUNXCS YH4aCTHUKOB[67].

Bo3MOXXHOCTb obpalleHns B3biICKaHUS Ha MMYLLECTBO KOHKPETHOI0 y4acTHMKA
pa3MbIiBaeT rpaHULy MeXxay MMyLLEeCTBOM, BJIOXXKEHHbIM B TOBAPULLLECTBO U He
nepenaHHbIM eMy (CO6CTBEHHBIM MMYLLLECTBOM N1LA), MWwas nocsenHee ceoeobpasHom
HEMPMKOCHOBEHHOCTU. Bo n3bexxaHne He)xxenaTenbHbIX Ka3yCOB 3aKOHOM YCTaHOBJIEH
crneuvasnbHbll NOPSAAOK YAOBAETBOPEHNA TpeboBaHNI NNYHBIX KPeONTOPOB YKa3aHHbIX
TOBapULLEN 33 CHET MMYyLLEeCcTBa, COOTBETCTBYIOLLEro ero AoJsie B CKAaf04HOM KanuTane
[68].

ToBapuLLeCTBO Ha Bepe - 3TO TOBAPULLECTBO, KOTOPOE COCTOUT U3 ABYX KaTeropumn
YYaCTHUMKOB: MOJIHbIX TOBapuLLen (KoMnieMeHTapmeB), KOTOpble CONNAAPHO HEeCYyT
cybcmanapHyto OTBETCTBEHHOCTb NO ero obsa3aTtenbCTBaM CBOUM MMYLLECTBOM, U
TOoBapuLLenN - BKJIa44YNKOB (KOMMaHOANTUCTOB), KOTOPblE HE OTBEYaloT Mo
obsazaTenbcTBaM NpeanpuaTmnsa. Takme ToBapuLLeCcTBa cogep>XaT ABa OTHOCUTESIbHO
CaMOCTOSITesIbHbIX 3/IeMeHTa: NMoJIHOe TOBapPULLLECTBO U rpynny (Uam ogHoro)
TOBapULLEN-BKIaA4YNKOB.[69] B CBA3U C 3TUM KOMMaHAUTUCTbI KakK Obl OTCTPaHeHbI OT
BefeHUs gen ToBapulecTBa, HO UMET BO3MOXHOCTb YrNpaBasTb CBOMMUN BKIagaMu
He3aBUCUMO OT MOJIHbIX TOBapULLLEN.

CornacHo n. 1 cT. 83 Npa)kAaHCKOro KoAgekca TOBapULLIN-BKIAOYMKN MOTYT He
y4YacTBOBaTb B MOAMNMCAHMN yYpeanTesbHOro gorosopa (Takum obpasom cobnopgaeTcs
NPUHLUIM aHOHUMHOCTU KOMMaHANTUCTOB). OTHOLLEHUS TOBAPULLLEA-BKNAaA4YNKOB U
MOJIHbIX TOBAPULLEN O0JIXKHbI PErY/INPOBATLCS €C/IN HE YYpeauTesibHbIM JOFrOBOPOM, TO
KaKuM-nmbo Apyrum ycsioBHO Ha3blBAEMbIM AOFOBOPOM 06 y4acTUM B TOBaApULLECTBE.
HecmoTps Ha TO, 4TO Takas puandeckas KOHCTPYKLMS cnocobCcTBYeT COXPaHEHMIO
abCcoNOTHOM TalHbl INYHOCTM KOMMaHANTUCTA (Oa)e OT rocyaapcTBa), OHA BCE PaBHO
npencTaBNsSeTCS Ype3BblHaANHO NPOTUBOPEYMBOI[70].

OcobeHHOCTb npaB KOMMaHANCTa Ha NMYLLECTBO TOBapunlLieCTBa 3aKJ1l04aeTCHd B TOM,
4YTO Npwn BbiIXxoae N3 Hero oOH MMeEeeET MNnpaso TpE6OBaTb b BO3BpPaTa CBOEro BkJlada, a



He MoJsly4YeHns1 COOTBETCTBYIOLLLEN A0M B MMYLLECTBe ToBapuliecTBa.[71] OaHako B
cnyyae NIMKBMAaUUnM TOBapuMLLECTBa TOBapULL-BKJaA4YMK Y4aCTBYET B pacrnpeneneHumn
BCEX OCTAaTKOB MMYLL,ECTBa HapaBHe C MOJIHLIMU TOBapuLLaMN.

OcHOBaHMe NMKBUOaLMM ToBapuLLeCcTBa Ha Bepe nMmeeT CBOWU ocobeHHOCTK: 3TO
TOBapunLLECTBO COXpPaHAEeTCAa OAa>Xe B Cjiydae, eC/ih B HEM OCTaloTCA OOWNH MOJHbIN
TOBApWULW, N OANH KOMMaHOUTUCT[72], NO3TOMY TOBApPULLECTBO NMPOAOOJIKAET
CcywecTBOBaTb OaxXe rnpu HeboNbLWNX N3MEHEHUNAX nepcoHaJibHOro coCtaBa y4aCTHUKOB.

O6wecTBOM C OrpaHNYEHHON OTBETCTBEHHOCTbLIO ABISIETCA KOMMepYecKas opraHm3aumns
C pa3geneHneM ycTaBHOIro KanmTana Ha 40N onpefefieHHbIX pa3MepoB, KoTopas
obpasoBaHHa OQHUM UJIN HECKONLKUMUN JINLL@MKN, HE OTBEYAIOLWMMK MO ee
obsizaTenbcTBaM. [paBoOBOE NOJIOXKEHNE OPraHOB yrpaBaeHus obwecTBOM AeTasibHO
yperynampoBaHo 3akoHOM[73]. Y4peaunTenbHbIMN JOKYMEHTamMu obuiecTBa C
OrpaHNYeHHO OTBETCTBEHHOCTbLIO ABJISAIOTCA YCTaB U y4peanTeNbHbIN 4Or0BOP
(nocnegHUin He MOXXET 3aK/4aTbCs, ecnn B 0bLecTBe BCEro oAnH y4acTHUK). B
[pa>kAaHCKOM KOLEeKCEe YCTAHOBJIEHO, YTO YCTaBHbIA KanuTal pacCMaTPMBaEMOro
obLiecTBa COCTaBNAETCS N3 CTOMMOCTY BKJ1IAZOB €ro y4acTHMKOB[74]. Hann4ne pnonu B
yCTaBHOM KamnuTaJsie He 03Ha4yaeT KakKuX-TMbo BeLHbIX MpaB Ha NUMYLLLEECTBO
npenonpuaTus.

Ecnn cpaBHUBATbL 0OLLLECTBO C OrpPaHUYEHHON OTBETCTBEHHOCTbIO U aKLIMOHEPHOE
o6L1ecTBo, TO 04EBUAHBLIM CTAHOBUTCS TO, 4TO 06LWECTBO C OrpaHNYEeHHON
OTBETCTBEHHOCTbIO OT/INYAtOT Bosiee 3aKpbIThI XapakKTep YIeHCTBa N 6osiee TeCHble
OTHOLLUEHNSA YY4aCTHMKOB. IMeHHO noaTomy n. 3 cT. 7 3akoHa 06 obuiecTBax C
OrpaHNYeHHOM OTBETCTBEHHOCTbIO YCTaHAB/IMBAET MaKCMMaJlbHOE YUC/I0 ero
y4YacCcTHUMKOB - 50 4yenoBek. Mpu ero npesbilleHUN 06LECTBO A0JIXKHO Npeobpa3oBaThCs B
oTKpbIToe AO, NPON3BOACTBEHHbIN KOONEPATUB NN NNKBUANPOBATHLCA.[75]

MNpekpallieHne YneHCcTBa B 0bLecTBe OCyLEeCTBASETCA KakK B pe3ysibTaTe OTHYXAEHUS
00K, TaK N NyTEM BbiIX04a Y4aCTHMKa 13 obuiecTBal[76]. 3aABNeHME O BbIXOAE BNeYeT
TpeboBaHMe 0 NPUHYANTENILHOM BbIKyMe 00N y4aCTHUKa obuecTBOM, nognexaliee
oba3aTeNbHOMY YO0BJIETBOPEHMIO.

AKLMOHepHOoe 06LLEeCcTBO - 3TO KOMMepYecKas opraHusauuns, obpasoBaHHas OAHUM UK
HECKOJIbKUMU IMLAMK, He OTBeYaloLWuMK no ee 0693aTesIbCTBAM, C YCTaBHbIM
KanuTaJsioM, pa3fefsieHHbIM Ha 40K, NpaBa Ha KOTOpPble YAOCTOBEPSOTCS LIEHHbIMA
bymMaramum - akunsimu.



OcobeHHOCTN 0bpa3oBaHMsA, peopraHn3aunm n NTMKBMAALUNN aKLMOHEPHbIX 00LLEeCcTB B
chepax 6BaHKOBCKOW, MHBECTULMOHHOW N CTPAaXOBOW AeATENbHOCTU ONpeaensatoTcs
denepanbHbIMM 3aKOHaMW. YCTaB yTBeEpPXKAaeTcsA Ha cobpaHum y4ypeanTenenm n aBnseTcs
€AVWHCTBEHHbIM y4YpeanTesibHbIM JOKYMEHTOM aKLUMOHEPHOro obuecTsa, 4To
nogyvyepkmBaeT hopMasibHbIA XapaKTep AMYHOro y4acTtus B obuiecTtse[77]. BmecTe ¢ TeM
B K PO ynoMmnHaeTCa 1 0 3aKJIl04EHUN L0OrOBOpaA, peryampyrLiero oTHoweHuns
ydypeaouTenen B npouecce cosgaHnsa obuwectsal78].

YCTaBHbIN KanuTasa akunoHepHoro obuwectea paBeH HOMUHAIbHOW CTOMMOCTH
npnobpeTeHHbIX akKUNOHEPaMM aKLUNIN - 0ObIKHOBEHHbLIX N MPUBUJIErMPOBaHHbIX. 3aKOH
06 aKUMOHEepPHbIX obLecTBax yCTaHaB/IMBAET NOBbLILLIEHHYO 3aLNTY UHTEPECOB MENKUNX
aep>xaTenem akyuin oT 4ENCTBUA COCTOATENbHbLIX akUunoHepoB. OCHOBHOE OT/n4Ymne
aKUMOHepHOro obuwecTsa OT Apyrux puandecknx nuL 3akayaeTcs B cnocobe
3aKpenaeHuns npaB y4aCTHUKa NO OTHOLWEHUIO K 06WecTBY: NyTeM yOOCTOBEPEHUSA UX
akumamun[79l].

CornacHon. 1 ct. 107 TK P® nog npon3BoACTBEHHLIM KOOMNEpPaTMBOM NMOHUMaeTCH
nobpoBosbHoe 0b6beanHeHNe rpa>kgaH Ha OCHOBE Y/1IeHCTBA C LIeNblo OCYLLEeCTBAEHUS
COBMECTHOM NPOU3BOACTBEHHOW U MHOW XO39NCTBEHHOW AeATeNIbHOCTU, KOoTopas
OCHOBaHa Ha X JINYHOM TPYLOBOM U MHOM.

TaK XXe Kak 1 ToBapuLecTBO, MPON3BOACTBEHHbLIA KOOMNepaTMB - 3TO, UMEHHO
obbeVHEeHMe N1y, a He KannTasios, N NPNYACTHOCTb €ro y4aCTHUKOB K AeATesSIbHOCTU
KoonepaTuea aBnseTcs obsasaTtenbHon. OgHaKo, B OT/IM4ME OT TOBapMLLECTB, B KOTOPbIX
MOJIHbIMU TOBApPULLAMMN MOTYT BbICTYyMNMaTb JINWb UHOUBUAYAIbHbIE NpeanpuHUMaTen v
(nnn) KoOMMepYeckne opraHmsaumu, YaeHamm NPon3BoACTBEHHONO KoonepaTnuea MoryT
ObITb Ntobble Kak 0ObI4YHbIE FpaXkAaHe CTPaHbl, 4OCTUrLIMe BO3pacTa 16 neT, Tak n
topngnyeckme nnua. B cootBetctBumn € N. 4 cT. 110 NK PO Kaxgbln 4ieH KoornepaTmnea
nMeeT OA4WH rosIoC NpuU NPUHATUN peLlleHns, a NpmMbbiNb pacnpenensaeTcs Mexany
YysieHaMu, Npexxae Bcero, B COOTBETCTBUM C UX TPYAOBbIM y4acTMeM. ITO XxapakTepusyeT
NMPOnN3BOACTBEHHbIA KOOMepaTuUB Kak apTenb - 06poBosibHOE, 0ObIYHO BpEMEHHOoEe
obbvegnHeHne pusnydeckux any, 41 COBMECTHOr 0 BbiNoJIHEHUA PaboT 1 ocyLlecTBeHUs
TPYLAOBOW AeATEesIbHOCTU Ha KOJIJIEKTUBHbLIX Havasiax, OCHOBAHHYIO Ha Ha4anax
paBeHCTBa BCeX ero y4acTtHMKOB[80].

FocyapCTBEHHOE N MyHULUMalbHOEe YHUTapHOe NnpeanpusTmne - 3To ipuanvyeckoe
NNLLO, yupexaeHHoe Poccuinckon ®epepaunenn, cybbekToM PO nbo MyHUUMNaNbHbLIM
obpa3oBaHMEM B NpeAnpUHMMATENIbCKUX LENAX UK B LIeNSX BbiMycka 0C060 3Ha4YNMbIX
TOBapoB (Npomn3soacTBa paboT AN oKasaHUsa yCcayr), UMyLLLIECTBO KOTOPOro HaxoOAMTCs B



roCyAapCTBEHHON MYyHULUMNANIbHON COBCTBEHHOCTMW.

Y4ypeaonTtesibHbIM JOKYMEHTOM AaHHbIX NPpegnpuaTum aBaseTcs yCTaB, YyTBEP )X AAeMbIN
YNOJIHOMOYEHHbLIMM FOCyAapCTBEHHbIMN OpraHaMmu cybbekTa PO nam opraHamm
MeCTHOro camoynpassieHus. CornacHo n. 2 cT. 52 'K PO B ycTaBe A0/IKHbI BbITb
onpeneneHbl NpegMeT n Lenu AeAaTeslbHOCTU OaHHOro IpUANYeCcKoro amua. 3To
0byCcnoBNEHO TeM, 4TO roCyAapCTBEHHbIE U MYHUUUMANbHbIE YHUTAPHbIE NpeanpuaTnsg
OOJIKHbI 3aHUMATbCS TOJIbKO TaKMMU BUOaMN XO035MCTBOBAHNSA, KOTOPbIe onpeesieHsbl
COBCTBEHHMKOM B YCTaBe, €CJIN MHOE HE YKa3aHO B 3aKOHE UM He 3aKpenJeHo
COBCTBEHHMKOM B yCTaBe.

IMyLLEeCTBO FOCYAapCTBEHHOIrO MAN MyHULMMNANbHOIFO YHUTAPHOIro NpeanpusTus
HaXOANTCS COOTBETCTBEHHO B rOCYAAPCTBEHHOM UMW MyHULUNANbHOW COBCTBEHHOCTM 1
NPUHAONEXMNT TAaKOMy NPennpuaTUIO Ha NpaBe X03NCTBEHHOIro BeAeHUS Un
ornepaTMBHOIro ynpasneHunsa.[81] CobCTBEHHUK NMYLLECTBa (OPMUPYET YCTaBHbIA (OHA
CBOEro NpennpuaTus; npuyem chopMmMpoBaTb €ro oH AOJKEH B TEYEHME Tpex MecsiLeB C
MOMEHTA roCy4apCTBEHHOM PerncTpaLmnm yHUTapHoOro npeanpusitus.

FocypnapCTBEHHOE UK MyHUUUNaIbHOe NpeanpusaTne He MMeeT Nnpasa Ha CoBepLUeHune
be3 cornacusa cobCcTBeHHMKa onpenesieHHbIX CAeNO0K, CBA3aHHbIX C NpefoCcTaB/IeHneM
3alMOB, NOPYYNTENbCTB, NoJly4eHnemMm 6aHKOBCKUX rapaHTum, C NHbIMU obpeMeHeHnsMu,
yCTynkon TpeboBaHWUI, NepeBoAOM [0JIra, a TakXe 3aKato4YaTb 4OrOBOPbl MPOCTOro
TOBapuLecTBa.[82] XOTS yCTaBOM AAaHHOMO NpeanpusaTmnsa MoryT 6biTb NpenyCcMOTpPEHbI
BUAbI N (MIN) pa3Mep UHbIX CAEJN0K, COBEPLUEHNE KOTOPbIX HE MOXKET OCYLLLeCTBAATLCS
6e3 cornacusa cobCcTBEHHMKaA NMyLLLECTBa NpeanpuaTns.[83]

2.3 HekoMMepuyecKue opraHusauum

Tenepb 6onee noapobHO pacCMOTPUM OCHOBHbIE OpraHnU3aLMOHHO-NMPaBoOBbLIE hOPMbI
HEKOMMepYEeCKMX opraHusauuni.

Mon NnoTpebnTenbCKMM KoonepaTMBOM NOHUMAETCsl «OCHOBAHHOE Ha YJIeHCTBe
nobpoBosbHOE 06beANHEHME TpaXKaaH UIn rpakaaH n lopuandecknx L B Lensx
y0BNETBOPEHUS UX MaTepuasbHbIX U UHbIX NOTpebHOCTEN, oCcyLlecTBAAeMoe NyTeM
06beIHEeHNS ero YieHamMmum UMyLLLeCTBEHHbIX NaeBbiX B3HOCOB».[84] B MHTepecax
NanLWMKoB rNoTpebuTensckas Koornepauus BegeT pasnyHble BUabl 4esTeNbHOCTHN:
TOProBy0, 3aroTOBUTENbHYIO, FrapPa>KHO-CTPOUTENbHYIO, XUIULLHO-CTPOUTENbHYIO Ap.
Y4YacTHMKaMN NOTPebnTeNbCKNX KOONepaTUBOB MOryT ObITh Kak rpakaHe, Tak u



opraHmsaunn, Nnpum 3ToM NpHag1e>XXHoCTb K KOornepaTtuey He rnpeanojiaraeT
06s3aTenbHOro NYHOro y4acCTund B ero geJjiax.

ObLLEeCTBEHHbLIMU N PEANUTMO3HBLIMU OpraHu3aumamm (0bbeguHEHNAMIN) NPU3HAOTCA
nobpoBosbHoe 06begnHEHNE NOCTOSAHHO U Ha 3aKOHHbIX OCHOBAHMAX, MPOXXUBAOLWMX Ha
Tepputopumn Poccunckonm depepaunnm rpaxkgaH Poccninckon degepaymm Nam NHbIX nd,
obpa3oBaHHOE NMU B LESIIX COBMECTHOI0 NCMNOBEeAaHNsA N pacnpoCTPaHEeHNSs BeEpPbI U
3aperncTpmpoBaHHOE B YCTAaHOBJIEHHOM 3aKOHOM MOpPSAAKE B Ka4eCTBE IOPUANYECKOro
nvua (MecTHasa penurnosHas opraHmsaumns), obbegnHeHne 3TxX opraHnsayni
(LeHTpann3oBaHHaA pesinrno3Has opraHmsaumns).[85] 3To MoryT ObITb NAPTUNHbIE,
npodCcoto3HbIe, CNOPTUBHbIE OpraHn3auUnmn, opraHmsaunm B 061acTu KybTypbl, OXPaHbl
MPUPOAbI, XXUBOTHbIX N Op.

B KkayecTBe coOCTBEHHUKOB nmMmyLliecTBa, obLiecTBeHHbIE U pennrmno3Hbie obbeanHeHns
MOT'YT peaJin3oBbliBaTb NMpenonpuHNMaTesiIbCKYO OEATEJIbHOCTb JINWb 0714 OOCTUNXXEHUNA
uenen, Padn KOTOPbIX OHWN CO34aHbl (HaI'IpI/IMep, n30aTeJibCKYO 0edaTe/lbHOCTb,
N3roToBaeHNE N PEMOHT CNOPTUBHOIO MHBEHTAPA T.M.).

®oHA - 3TO HE UMEIOLLLAA YEeHCTBAa HEKOMMEpPYECKas opraHmn3aLuns, KoTopas co3aHa
ONs 0OCTUXKEHMS 06LecTBEHHO NoJIe3HbIX Lesielt C UCNoJsib30BaHMeM NMYLLIECTBA,
nepefnaHHoOro yypeantensmMmm B ee cobcTBeHHOCTb.[86] MNMpu obpa3oBaHUK hoHOa U
nepenadye eMy cBoero cobCTBEHHOro MMyLLEeCTBa, yYpeauTenn natoTcs Bcex
NMYLLIECTBEHHbIX NpaB He Hero. Mocne 3Toro poHA Ha4YNHaAEeT CBO AeATesIbHOCTb,
PYKOBOACTBYACH JINLb MOJIOXKEHUSIMU 3aKOHOAATENbCTBA U TEMU LIENAMU, KOTOPbIE
yypeauTenu onpeaennan emy B yctaee.[87]

BbICLUMM PYKOBOASILLIMM OpraHoOM (hoHAa ABNAETCSA AeNCTBYOWMNNA Ha 06LWEeCTBEHHbIX
Havaslax MoneyYnTenbCKnim copeT. OTCYTCTBUE Y YHAaCTHUKOB Kaknx-nmbo
NMYLLLECTBEHHbIX MPaB MO OTHOLUEHWIO K CO34aHHbLIM UMK POHAAM NPUBOAUT K TOMY, 4TO
ydypeonTenm n oHA4 He oTBeYatloT no obsasaTenbLCcTBaM Apyr gpyra.

YypexxaeHune - 3To opraHm3auns, Kotopas co3faHa COBCTBEHHNKOM C LIeNbIO
BbIMOJIHEHUA PYHKLMNI HEKOMMEPYECKOro XxapakTepa N UHAHCUPYeTCA UM YaCTUYHO
NN NOJHOCTbIO. Bosbluas 4acTb CyLLEeCTBYIOLWMX CerogHa B Poccnm y4ypexx aeHunm
ABNAIOTCA rOCYAapCTBEHHbIMU YYPEXK AEHUSMM.

XapakTep npaB yypexxaeHUs Ha UCMOoJIb3yeMoe UM NMYLLLECTBO SBJISETCS ero
XapaKTepHON 0cobeHHOCTbI. YYperx AeHUS - 3TO e AUHCTBEHHbIN BUJ, HEKOMMEPYECKNX
opraHusaumn, kKotopble ob6s1agat0T HE NPaBOM COBCTBEHHOCTU, @ TOJIbKO MPAaBOM
onepaTUBHOro yrnpaBaeHUs. dTUM onpenensaeTcs NpoYyHas UMyLLecTBEHHAs CBA3b



yypexxaeHus n ero yuypeamntens. Obbem npas Ha uMyLecTBo, 6onee HU3KNIN, YeMm y
APYrMX HEKOMMepPYEeCKMX opraHn3aLunia, BocrnoaHseTcs cybcmanapHom
OTBETCTBEHHOCTbIO COBCTBEHHMKA N0 06A3aTeNbCTBAM yypexxaeHus. BabickaHue no
[OoJIraM yypexxaeHnsa MoxXeT ObiTb MPUMEHEHO TOJIbKO K €ro AeHeXHbIM CpeacTBaM U
CaMOCTOSAATENbHO NMPUobpeTeHHOMY UM UMYLLECTBY.

Y4ypeanTtesibHbIM JOKYMEHTOM TaKUX OpraHn3aumnm SBAsSeTCs TONIbKO YTBEP)KAAEMbIN
COBCTBEHHMKOM yCTaB.[88] B HaMMeHOBaHMe y4YpeXXAeHNS O0/KHO BXOAUTb YKa3aHune Ha
COBCTBEHHMKA NMYLLLIECTBA N XapaKTep AeATeNIbHOCTU yuYpexxaeHus (Hanpumep, «Mysen
Nnbwn PenunHa»).

FocypnapcTBeHHas Koprnopaums - 3To y4ypexxaeHHasa Poccunckon depepaumen
HeKoMMep4yecKas opraHusaums, co3gaHHasa nyTeM n3faHusa crneumanbHOro 3aKkoHa anas
OCyLLeCTBJIEHUSA CoLMalibHbIX, YNPaBNeHYeCKUX UM NHbIX 06LLEeCTBEHHO NOJIe3HbIX
PYyHKLMA[BI].

3aKoH «O HEKOMMEPYECKNX OpPraHn3aLunsx» roBOPUT O TOM, YTO roCyAapCTBEHHAS
Kopropauus sBiSeTCs HEKOMMEPYECKOW opraHun3aumen, obnagaowen npasom
cobCTBEHHOCTN Ha NepegaHHoe el UMyLLLEeCTBO. [paBOBON PEXMM TaKoW KoprnopaLuumn
JIOJKEH B Ka)X[JOM KOHKPETHOM CJly4ae onpenensaThCs CrneunasibHbIM 3aKOHOM, KOTOPbIM
N co30aeTcs Kopropauus.

ABTOHOMHbIE HEKOMMEpPYECKNE OpraHM3aLnmy - yHUTapHas HEKOMMepYecKas
opraHusauus, He NMetoLLLas Y1eHCTBa U CO3[aHHas Ha OCHOBE MMYLLECTBEHHbIX B3HOCOB
rpaXkaaH n (unn) puandeckmux auL B Lensx npeaocTaBsieHns yCayr B cepax
obpa3oBaHUs, 34pPaBOOXPAHEHNS, KYJIbTYPbl, HAYKM N NHBIX Chepax HEKOMMEPYECKOW
neATenbHOCTN.[90]

TN opraHn3aunm He UMEKT YJIeHCTBA, Y X YYaCTHUKOB HET HUKAKUX MpaB Ha
NMYLLLECTBO, NepefaHHoe B X COBCTBEHHOCTb. Y4peanTeam aBTOHOMHOWN
HEeKOMMEepPYeCKON OpraHm3aumMm MOryT NoJib30BaTbCsA ee yCJlyraMu TOJIbKO Ha paBHbIX
ycnosusax ¢ gpyrumm nmuamm (n. 4 ct. 10 3akoHa «O HEKOMMEpPYECKMX OpraHmn3aumnsax»).
HecMoTpsa Ha TO, 4TO 3aKOH He 3anpewaeT y4aCTHUKAM 3aKJio4aTb y4YpeanTebHbIn
00roBop, rnaBHbIM y4YpeanTenbHbIM JOKYMEHTOM aBTOHOMHOMN OpraHmn3aunm aBnaseTca
ee yCTas.

ABTOHOMHas HEKOMMepYecKas OpraHn3aumns BNpaBe peopraHn30BbIBATLCS B
06LLIEeCTBEHHYIO UIN PESIUTUO3HYI0 opraHn3aumnio (obbeanHeHne), B poHa. OQHAKO
npeobpa3oBbIBaTbCA COOCTBEHHO B HEKOMMEpPYEeCcKoe NapTHEPCTBO Heb35.[91]



ToBapuL,eCcTBO CODCTBEHHUKOB XXWJ1bS KaK HEKOMMepYecKas opraHusaumns
npenycMmoTpeHo cT. 291 TK P® n pasgenom VI XXunnuuwiHoro kogekca P®. CornacHo XK
P® 3T0 TOBapuLLECTBO Npm3BaHO 06beANHATL COOCTBEHHMKOB NMOMELLEHWA B
MHOFOKBapPTUPHbIX AOMaX, CO34aHHbIX 4S9 COBMECTHOr 0 yrnpasseHus, obecneyvenuns
3KCrJlyaTauuu, a Takxxe /19 BJlaleHNs, NoJIb30BaHUA N pacnops>XeHus B
YCTAHOBJIEHHbIX 3aKOHO4ATE/IbCTBOM Npeaesiax KOMMJeKCoM nMMyLecTsa B
MHOIOKBapPTUPHbIX AOMaX.

ObbeanHeHus PUANYECKUX N1 (accoumaunmm n Coto3bl) ABASIOTCA HEKOMMEpPYECKOoNn
opraHmsaumen, kotopas obpasoBaHa HECKONbKUMUN LOPNONYECKUMU TNLAMN C Lesbio
OCyLLeCTBEeHUSA OeATeNIbHOCTU B UX NHTepecax. Y4aCcTHMKaMM Takoro obbeanHeHnsa He
MOryT CTaTb FpakgaHe uian rocygapcteo. CornacHo MK PO, 0bbeanHATLCSA B
accoumaumnio Nam Ccor3 MOryT NN KOMMepYecKne, Wi HeKoMMep4yecKmne opraHmsauuu,
HO He Te u gpyrue sMmecTe[92].

OCHOBHOE cofep>XaHune y4YpeanTenbHbIX JOKYMEHTOB 00beANHEHUA IOPUANYECKUX NTNL,
(ycTaB, ydypeguTtenbHbi gorosop) onpepesieHo 'K PO u cT. 14 «3akoHa o
HEKOMMepYeCKNxX opraHusaumax». HanmeHoBaHune obbegnHeHNa LOIKHO cogep)aTb
yKasaHue Ha npegMmeT 0esTesNIbHOCTU ero 4JeHOB U CJI0Ba «accouMaunsa» Uian «COo3».

Y4yaCcTHUKM accoumnaumnm nam co3os He obnapatoT nmMmyLlliectBeHHbIMU rnMpasamMn no
OTHOLLEHUIO K CBOUM 06begNHEHNSAM, NX OTBETCTBEHHOCTb MO 0653aTeNbCTBaAM
accoummaunnm aBnAaeTCcA Cy6CI/|,£I.I/IapHOIZ M nponoJjnkKaeTcd euwle ABa roga ¢ MOMeHTa
BblXOOda N3 HeEE YHaCTHWKa.

0606w mMB MaTepunasn, N3JI0XKEHHbIVW BO BTOPOW raBe, MOXKHO ChOpMYIMPOBaTb
cnenyoLwmnin BolBO4:

B rpa>kaaHCKOM npaBe CYLWeCcTBYOT ABE OCHOBHbIE KJlAaCCUUKALNN IOPUNANYECKNX NNLL:

e KJlaCcCU(pUKaLna lopnan4ecknx 1L, B 3aBUCUMOCTN OT HaIMYUA Yy ydpeouTenen
rnpasa y4acTUS B lOPpNONYECKOM JInLe N TOro, GopMuUpyroT JI OHW ero BbICLUNN
opraH (Takasa cucteMaTusaumns PUANYECKUX UL, AENUT UX HA KOPMopaTUBHbIE U
YHUTapHbIE);

e KJlACCU(pUKaLNA IOPUANYECKNX NTUL, B 3aBUCUMOCTU OT TOro, ABASETCS SN
n3niedeHme Nnpubblaiv OCHOBHOM LieNblo OeATEeNbHOCTU (Takaa cnmcTteMaTm3laumns
OpPNONYECKUX NNL, 4eNNT NX HA KOMMepYecKmne U HeKoMMep4yeckue).



3aKJsiloueHue

B topnanyeckomn Hayke CyLlecTByOT pa3Hoobpa3Hbie TEOPUN CYLLHOCTU OPUONYECKOr0
nvua. B kypcoson paboTe 6bisin pacCMOTPEHbI OCHOBHbLIE N3 HUX. XPOHOJI0rNYEeCKN
nepBoOn ABNSAETCA Teopus PUKLUKN, KOTopas YTBEPXXAAET, YTO opnandeckoe amuo, He
cywecTBylowee Gpn3nNYeckn, MOXXHO Co3aaTb MCKYCCTBEHHbIM obpa3oM. BTopas - Teopus
«LIeNeBoro nmMyLecTea», OCHOBHasa naes KOTopon 3akal4vaeTcsa B ngee
MPUHAANEXXHOCTU MMYyLLEeCTBa WK NpaBa He TOJIbKO KOMY-HUByAb, HO U YeMy-HUbyab.
MPOTUBOMNONIOXKHOCTbIO TEOPUM PUKLMKN ABNSETCA peanncTmieckas Teopms, CTOPOHHUKM
KOTOPOM CHUTasN, 4TO IOPUANYECKOE NINLO eCTb ONnpeaesieHHbIN CO3 JINL, KOTOPbIN
peasibHO CYyLleCcTBYET, a He BO3HUKAET B CUJy NpaBa. Tak>Xe CyLWeCcTBYIOT Teopuu,
KOTOpble HE MPU3HAOT CaMOCTOSATEs/IbHONO 3HAaYeHUs pnandeckoro nmua. CornacHo
3TUM TEeopusM, POJib LOPNANYECKOTO NNLLA 3aK/0YaeTCA B YMPOLLEHNN OTHOLLEHWIA
MeXAy KOpropaunsaMn n y4pe K geHnsaMmn, oHO ABASETCH JINWb MEXAHN3MOM, a He
cybbekTOoM npasa.

PaccmaTpuBas lopuanyeckoe SiMLo B Hallle BpeMs, yYeHble-UMBUINCTbI OrPaHNYMBalOTCS
YNOMMHAHMEM, a B JIy4YLLUEM CJlyHae - KPUTUKON yrKe CHOPMYIMPOBAHHbBIX U
000CHOBaHHbIX TEOPUIA.

CyuwiecTByeT MHOXeCTBO KJ'IaCCI/ICpI/IKaLI,I/IVI ropnanyeckmnx amy, HO OCHOBHbIMU ABJIAKOTCA
aBe N3 HNX:

e KJlaccuukayumna lopnanvyecknx any B 3aBUCUMOCTUN OT HaNYMA y yupeguTenen
rnpaBa y4acTUS B lOPNONYECKOM SINLE N TOro, GopMUPYIOT JIM OHW €ro BbICLUNNA
opraH (Takasa cucremMaTmlaums PUNONYECcKNX NNy, 4eNnT NX Ha KOpnopaTUBHbIE U
YHUTapPHbIE);

e KJNlaCcCUpUKaUMSA IOPUANYECKNX NNL, B 3aBUCUMOCTW OT TOro, ABASETCSA Nn
n3snevyeHme npmbbiiv OCHOBHOWM LEesbio AeATEeNbHOCTU (Takasd cMcteMaTm3aumns
OPNONYECKUX NNL, AENNT NX HA KOMMEpPYeCKMe N HEKOMMepYeckue).
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